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Dear Law Minister,

I have pleasure in sending herewith the Forty-second Report of the
Law Compmission on the Indian Penal Code. This brings to a conclusion
the second major task of revision undertaken by the present Commission
since its constitution in March, 1968.

2. The Law Commission in 1959 announced its intention to take up
for revision the Penal Code and the Criminal Procedure Code and invited
suggestions from the public. It was, however, only after the present Com-
mission completed the revision of the Criminal Procedure Code and sub-
mitted our Report to the Government at the end of September, 1969, that
we could get down to a detailed study of the Penal Code.

3. As we had done in our last Report on the Code of Criminal Pro-
cedure, we also have in this Report added a draft Bill to implement all our
recommendations for the amendment of the Indian Penal Code, together
with a draft of the consequential amendmerits which will be found neces-
sary in the Criminal Procedure Code and other Central Acts:

4. Finally, we wish to express our appreciation of the assistance given
to us by our Secretary, Shri P. M. Bakshi, in collecting and analysing the
material for our discussions, particularly from foreign Codes and text-
books.

Yours sincerely,
Sd/-
(K. V. K. SUNDARAM)

Shri H. R. Gokhale,
Minister of Law & Justice,
Government of India,
Shastri Bhavan,

New Delhi,
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INTRODUCTION

Revision of the Indian Penal Code was undertaken by the Law Com-
mission. as part of its function of revising Central Acts of general application
and importance. Though this project was announced, and the views and
suggestions of the public were invited, as long ago as March 1959, it was
not until the completion of the revision of the Code of Criminal Procedure
in 1969 that a detailed study of the Penal Code could be taken up.

In the mean-time, the Commission was asked to consider whether it
would be “desirable to add a new chapter in the Indian Penal Code bringing
together all the offences in such special enactments and supplementing
them with new provisions so that all social offences will find a prominent
place in the general criminal law of the country.”! After examining the
subject in great detail, the Commission came to the conclusion that it was
not feasible to include all such social and economic offences in the Penal
Code.2 The Commission, however, recommended certain minor amend-
ments of the Code to deal with theft of public property and cheating of
public authorities in connection with contracts.

The Commission was then asked by the Government to examine the
question of the abolition or retention of capital punishment, and after an
exhaustive consideration of the subject it gave a Report? recommending
retention. We shall be referring to this subject later in this Report.

After the present Commission was constituted in March, 1968, we took
up for urgent consideration a question relating to the sentence of imprison-
ment for life under the Penal Code and submitted a Report.4 To this also
we shall have occasion to refer later.

On a preliminary examination of the Code we thought it desirable to
elicit public opinion on certain broad questions, and, with this object, pre-
pared a questionnaireS which was sent out to High Courts, various bar asso-
ciations and other legal bodies, and the State Governments. As it appear-
ed to us that their views on the wide range of questions could be obtained
more satisfactorily by personal discussion, Members of the Commission
visited all the High Courts and held informal meetings with the Judges,
representatives of the bar, academic lawyers and Government officials.
These discussions have been of much assistance to us in deciding upon
the additions and alterations to be made in the Code. We are specially
indebted to the Judges of High Courts for readily sparing time for these

discussions and giving us the benefit of their individual views on the
questions raised. '

1, The suggestion was made by the Santhanam Committee on the Prevention of Corruption
(1964) : See that Committee’s Report, para 7.4.

29th Report (February, 1966) on the Proposal to include certain social and economic
offences in the Indian Penal Code.

3. 35th Report (December, 1967) on Capital Punishment.
4. 39th Report (July, 1968) on Imprisonment for life under the Indian Penal Code.
5. The questionnaire is appended to this Report: Appendix I,

2,



CHAPTER |
PRELIMINARY

I.}. The Law Commissioners who laboured in the middle
of the last century on the codification of the laws in force in
British India, decided to put the criminal law of the land in two
separate codes. The first to be placed on the statute book was
the Indian Penal Code formulating the substantive law of crimes.
This was enacted in October, 1860, but brought into force fifteen
months later on the Ist January, 1862. Then came the first
Code of Criminal Procedure enacted in 1861, which consolidated
the law relating to the set-up of criminal courts and the pro-
cedure to be followed in the investigation and trial of offences.
This division of the vast subject of criminal law for the purpose
of codilication is obviously convenient and useful.

12, The title of “Indian Penal Code™ given by the Law
Commissioners to the basic criminal law aptly describes its con-
tents. The word “penal” no doubt. emphasises the aspect of
punishing those who transgress the law and commit offences,
but it could hardly be otherwise, so long as punishment and the
threat of it are the chief methods known to the State for
mainiaining public order, peace and tranquillity.

1.3. As originally enacted, section | provided that the Code
shall have effect “‘throughout the whole of the territories which
are, or may become vested in Her Majesty by Statute 21 and 22
Vict. c. 106 entitled ‘Act for the better Government of India’,
except the Setilements of Prince of Wales' Island, Singapore
and Malacca”. By an amendment made in 1898, the references to
the three colonial settlements outside India were omitted. While
the Code itself was not in force in any of the Indian States, its
provisions were, in course of time, adopted with minor modifi-
cations in practically all of them. Upon the commencement of
the Constitution, the Adaptation of Laws Order, 1950. changed
the extent clause to “the whole of India, except Part B States™.

I.4. Each of these States had its own version of the Penal
Code. not materially different from the Indian Penal Code.
Soon afterwards, the Part B States Laws Act, 1951 (3 of 1951)
amended section 1 of the Code, substituting “the State of Jammu
and Kashmir™ for “Part B States™ and repealed the Penal Codes
of the former Indian States except that of Jammu and Kashmir.

I.5. The Jammu and Kashmir Ranbir Penal Code, as it is
called. is a replica of the Indian Code with the addition of half
a dozen sections! relating to the dissemination of contents of
prescribed docwinenis, wrongful obsiruction to the use of public
1. Sections 190A and 291A 10 291D,
3Mof Law,71—2.

Criminal
law in
two Codes.

Title of
“*Penal
Code”,

Territorial
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Extension
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mended.
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tanks and walls, and slaughter of cattle, and three sections!
relating to whipping. It appears anomalous to have the punish-
ment of whipping continued in only one State of India when it
has been abolished in the rest of the country long ago. In
our Report? on the Code of Criminal Procedure we have point-
ed out the anomalies and difficuities arising out of two different
Codes operating in Jammu and Kashmir and in the other States
and recommended that these should be removed, by first suit-
ably amending the Constitution (Application to Jammu and
Kashmir} Order, 1950 under article 370 of the Constitution, and
then by extending the Indian Penal Code and the Criminal
Procedure Code to this State,

1.6. With reference to section 2, the Law Commissioners?
stated :—

“We do not advise the general repeal of the penal laws
now existing in the territories for which we have recom-
mended the enactment of the Code. We think it will be more
expedient to provide only that no man shall be tried or
punished (except by a Court Martial) for any of the acts which
constitute any offence defined in the Code, otherwise than
according to its provisions.”

In other words, in so far as the provisions of the Code were
applicable, they were to prevail in supersession of the penal laws
previously in force. The Madras High Court observed4 in a
case of 1866:—

“It must be borne in mind that, up to the date of the
enactment of Act XVII of 1862, the Legislature took no steps
towards expressly repealing the old criminal law. Possibly
it may have been thought hazardous to repeal it wholesale
and without such a careful scrutiny as would ensure the rescis-
ston of such parts alone of the old law as the Penal Code
rendered superfluous. Whatever may have been the reason,
the old law was left in the Statute Book, and but for the
provisions of section 2, the great body of acts and omissions
punishable under the Penal Code might have been still
prosecuted under the old law.”

“As the Penal Code was intended to be general, it was
necessary, while the old law was retained in the Statute Book,
to provide against its continuing in operation in the very
Jarge number of cases in which the acts and omissions cons-
tituting offences under it were also violations of the provi-
sions of the Penal Code. The old law was therefore render-
ed inoperative to this extent by section 2, except in so far as

Sections 513, 514 and 515.

41st Report, paragraphs 1.8 and 1.9.

. Law Commissioners’ 2ad Report on the Penal Code, sections 536—538.
. (1866) 3 M.H.C.R. Appendix xi, xxii.
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section 5 (which was perhaps too long to be introduced into
section 2, parenthetically, and was on that account, and also
perhaps for greater clearness, placed by itself) qualifies it
and acts as a saving clause.”

Relying on this section, the Calcutta High Court held! that
the English common law cannot be followed in order to modify
the offence of criminal defamation. It observed:—

“The Penal Code certainly declares the law in respect
of defamation. It contains a definition of defamation and
sets out a number of exceptions. It appears to us that
“it must be regarded as exhaustive on the point. Section 2
enacts that every person shall be liable to punishment under
this Code, and not otherwise, for their acts. If there are a
number of exceptions to the offence of defamation; other than
those contained in section 499, it appears to us that an offend-
er must be liable to punishment for defamation otherwise
than under the Code. "On principle, therefore, it would seem
to us that section 498 is exhaustive, and that if a defamatory
statement does not come within the specified exceptions, it
is not privileged.”

1.7. Section 2, however, is not needed at the present day, Decletion
and may be deleted. The old regulations or laws in force when recom-
the Code was enacted have mostly been specifically repealed. Mended:
There can be no question as to the exclusive applicability of
the provisions of the Code, subject to what is stated in section
5.

1.8. Section 3 provides that ‘‘any person liable, by any Indian  Section 3.
law, to be tried for an offence committed beyond India shall be
dealt with according to the provisions of this Code for any act
committed beyond India in the same manner as if such act had
been committed within India”. Two conditions have to be ful-
filled before this section is pressed into service for the purposes
of a criminal case: first, there should be an allegation that a per-
son {whether a citizen of India or not) has committed outside
India an act which, if committed in India, would be punishable
under the Code, and secondly, that person is liable under some
Indian law? to be tried in Tndia for that offence. ~When both
these conditions are satisfied, the accused person is required to
be dealt with according to the provisions of the Code in the
same manner as if the culpable act had been committed in India.
The practical utility of the section would seem to lie in the fact
that all the general and ancillary provisions of the Code, like
complicity in crime, general exceptions, abetment and attempts
are expressly made applicable in relation to the ex-territorial,
culpable act for which the accused person is liablc to be tried and
punished in India.

1. Kari Singh v. Emperor, (1912) LL.R. 40 Cal. 433, 439.

2. See definition in section 3(29) of the General Clauses Act, 1897, which by virtue of
section 4A applies also to the Penal Code.
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1.9. While section 3 merely clarifies one aspect of the ex-
territorial application of the Code, it is in the next section as
expanded from time to time that this application is fully express-
ed. The history of section 4 is interesting from the constitutional
angle. From 1860 to 1898, it stood as follows :—

4. Every servant of the Queen shall be subject to punish-
ment under this Code for every act or omission contrary to
the provisions thereof, of which, whilst in such service, he
shall be guilty on or after the said Ist day of May 1861, with-
in the dominions of any Prince or State in alliance with the
Queen, by virtue of any treaty or engagement heretofore
entered into with the East India Company, or which may
have been or may hereafter be made in the name of the Queen
by any Government of India.”

The ex-territorial application of the Code was limited to persons
in the service of the Government and to offences committed by
them. whilst in such service, in the territories of Indian States.
This was in consonance with section 22 of the Indian Councils
Act, 1861, which enabled the Governor-General in Council
to make laws and regulations for all persons within British India
~and for all servants of the Government of India within the
dominions of Princes and States in alliance with Her Majesty”.
In 1898, section 4 of the Code was replaced by the following
which gave it a much wider scope: —

“4. The provisions of this Code apply also to any offence
committed by—

(1) any Native Indian subject of Her Majesty in
any place without and beyond British India;

(2) any other British subject within the territories
of any Native Prince or Chief in India;

(3) any servant of the Queen, whether a British sub-
ject or not, within the territories of any Native Prince or
Chief in India.

Explanation.—In this section. the word ‘offence’ includes
every act committed outside British India which, if committed
in British India, would be punishable under this Code.”!

The Indian Legislature had by then been empowered by the
British Parliament to legislate extra-territorially in respect of
these three categories of persons.?  In pursuance of section 99(2)
of the Government of India Act, 1935. which enlarged that

our illustrations were given at the end of the section.

See section § of the Foreign Jurisdiction and Extradition Act, 1879.

Be
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power, section 4 of the Code was amended in 1940, by inserting,
after clause (3), the following clause:——

9 any person on any ship or aircraft registered in
British India, wherever it may be.”

After the coming into force of the Constitution, the Adaptation
of Laws Order, 1950, replaced the first three clauses of section 4
by one clause reading “any citizen of India in any place without
and beyond India”, and omitted the word “British”’ occurring
in the fourth clause and in the explanation. B

1.10. The extra-territorial operation of the Code at present
is thus limited to offences committed by Indian citizens outside
India and to offences committed on board Indian ships or air-
craft. We have considered whether the field of such operation
of the Code should be enlarged in any way. While common law
countries consider the territorial principle basic for assuming
Jurisdiction in criminal legislation and admit the application of
the personal principle very sparingly, civil-law countries empha-
sise the personal principle and also accept the territorial princi-
ple. International law, however, recognises several bases of
jurisdiction for criminal legislation in the sense that the fact
of legislation on any such basis or the prosecution of an alien
under such legislation gives no right to another nation to enter
a valid objection. The territorial principle which is universally
accepted and acted upon by all States is, as Lauterpacht puts it,
“a rule of convenience in the sphere of evidence, and not a
requirement of justice or even a necessary postulate of the sove-
reignty of the State.”

1.I1. Before considering the adoption of other principles
in order to enlarge the field of operation of the Code outside
India, we think it necessary to refer to the question what is
within India for the purposes of the Code. Section 18 defines
India as meaning the territory of India, excluding the State of
Jammu & Kashmir. Does the territory of India include the
territorial waters of India, which according to a Presidential
proclamation announced on the 30th September, 1967, extend
into the sea to a distance of twelve nautical miles measured
from the appropriate base line? The question may, for instance,
arise in a concrete form if men in a foreign fishing boat wilfully
attack men in an Indian fishing boat and cause hurt to them, or
vice versa, when the boats are say 10 miles from the shore on the
high seas. According to the International Convention on the
Territorial Sea and the Contiguous Zone, 1958, “the sovereignty
of a State extends beyond its land territory and its internal
waters to a belt of sea adjacent to its coast, described as the
territorial sea”, but does the “territory of India’ mentioned in
section 18 of the Code comprise also the “territorial waters of

Enlarge-
ment of
cx-territo-
rial
operation
considered.

Territory

of India
includes
territ orial
waters,

1. The Offences on Ships and Aircraft Act,-]940 (4 of 1940).
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India” mentioned in the Presidential Proclamation? This doubt
arises because of the importation of the common law theory
accepted in Britain that the territory of the Realm includes the
shore down to low water mark and internal waters only, but not
the territorial waters forming part of the high seas. Indian
legislation has not always been drafted on the footing that
the territory of India necessarily includes its territorial waters,
We recommend that, for the avoidance of any doubt in the
matter, it should be made clear in section 18 of the Code that the
territory of India includes the territorial waters of India.

1.12. Clause (1) of section 4 of the Code, which makes all
provisions of the Code applicable to offences committed by
citizens of India in any place without and beyond India, is based
on the internationally accepted principle that every sovereign
State can regulate the conduct of its own citizens wherever they
may be. Clause (2) of the same section is based on what is
commonly, but not very correctly, referred to as the “floating
territory” principle!, viz., a ship or aircraft under the flag of a
State is under the protection of that State so that all persons on
board such ship or aircraft, whatever their national status may
be, are subject to the laws of that State.

1.13. Other principles on which some States have assumed
Jjurisdiction in their criminal laws may be briefly noted. Under
the “protected interest principle”, it is asserted that a State can
punish actions committed beyond its limits if they impair an
interest which it desires to protect. It has been noted? that the
claim that a “State may exercise extra-territorial jurisdiction
over crimes of aliens directed against its security, credit, political
independence or territorial integrity—it is variously defined—
has, though traditionally suspect in Anglo-American jurispru-
dence, a firm place in the practice of a number of States.” It
has, however, been observed that such exercise of the protective
principle “in the modern world, which recognises the equality
of States, is incompatible with the existence of a world society
fundamentally grounded on the conception of the independence
of the States.”3

1.14. Some States assert jurisdiction because the victim of a
criminal act committed outside State territory is one of its citi-
zens. This is sometimes described as the “passive personality”
principle. This notion according to which a State claims the
right to punish aliens for offences committed abroad to the in-
jury of its own nationals has found no place in Anglo-American
jurisprudence. 4

1. See Supplement to the American Journal of International Law, Vol. 29 (1935), pages

509, 510.

2. R. Y. Jennings, Extra-territorial Jurisdiction and the United States Anti-trust Laws,
(1957) 33 British Year Book on International Law, 146, 155.

3. Garcia Moran, Criminal Jurisdiction over Foreigners, (1958-59) Pittsburgh Law Re-
view, 567, 568.

4. See R. Y. Jennings, op. cir.
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~L.15. States can, and do, assume jurisdiction in relation to
international crimes committed abroad e.g., piracy jure gentium,
slave trade, Geneva conventions relating to prisoners of war,
suppression of immoral traffic in women, dangerous drugs etc.
The basis of this jurisdiction is not territorial sovereignty or
anything connected with it but the principle of universality.
A great number of nations having agreed to treat such crimes as
crimes against mankind, any State representing mankind is justi-
fied in assuming jurisdiction under its own laws to try the offend-
er even if there be no other nexus between the crime (or the offend-
der) and the State.

1.16. Reference should be made in this connection to the
Draft Convention on Jurisdiction with respect to crime proposed
in 1935 by the Harvard Research in International Law.l 1t
indicates the limits to which a State may go in assuming and exer-
cising jurisdiction with respect to crimes committed outside its
territory. (Incidentally, the Draft Convention defines a State’s
territory as comprising its land and territorial waters and the air
above its land and territorial waters). The Draft Convention
proposed for international recognition that a state has jurisdic-
tion with respect to any crimes committed outside its territory—

(a) by an alien in connection with the discharge of a
public function which he was engaged to perform for that
State;?

(b) by an alien while engaged as one of the personnel
of a ship or aircraft having the national character of that
State;

(¢) by an alien against the security, territorial integrity
or political independence of that State, provided the act or
commission which constitutes the crime was not committed
in exercise of a liberty guaranteed the alien by the law of the
place where it was committed;?3

(d) by an alien which consists of a falsification or coun-
terfeiting or an uttering of falsified copies or counterfeits,
of the seals, currency, instruments of credit, stamps, passports
or public documents, issued by that State or under its
authority ;4

(e) by an alien, which constitutes piracy by international
law.5

The
Harvard
Research
Draft
Convention.

—

435—638.
. Article 6 of the Draft Convention.
. Article 7 ibid.
. Article 8 ibid.
. Article 9 ibid.

wn B Wy

. See Supplement to the American Journal of International Law, Vol. 29 (1935), pages
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1.17. We consider it desirable to extend the extra-territorial
application of the Code to aliens in the service of the Govern-
ment (Central as well as State), but not in respect of all offences
punishable under the Code. Where an alien in Government ser-
vice commits an offence outside India, the provisions of the Code
do not apply to him, nor is he liable to be tried for the offences
in India, even if he comes to India whilst in such service. If the
offence committed abroad is connected with his service under
the Government, such as bribery. criminal breach of trust,
theft of Government property and the like, it is obviously desir-
able, even if not absolutely essential, that the provisions of the
Code should be applicable and that the offender should be liable
to be tried in India for the offence if and when he is brought back
to, or is found in, India. While the foreign State in which the
offence is committed is competent to prosecute and punish him
for it, it may not have ths same interest in such prosecution as
it would have if its own governmental interests were aifected.
Assumption of criziral jurisdiction by the State employing the
public servant “may be said to rest on the principle that each
State has an u«rostricted capacity to organize and control its
own governmeital agencies”.!

While it is not necessary, nor even desirable, that the Indian
Penal Code should apply as a whole to an alien in Government
service wheare the offence is committed in his individual or private
cepacity, we think it would be quite justifiable and proper to
apply it so far as the offences punishable under Chapter VI
(Oifénces against the State), Chapter VII (Offences relating to the
Army, Navy and Air Force) or Chapter 1X (Contempt of the
lawful authority of public servants) of the Code are concerned.
Even though it might not be possible to say that the alien public
servant committed such offences in connection with his service,
{their commission by a public servant could not be tolerated.

1.18. We accordingly recommend that section 4 of the Code
be revised as follows and placed immediately after section 1, as
section 2 2:—

«2. Ex-territorial application of the Code. This Code shall
apply also—
(a) to any offence committed outside India by a
citizen of India;

(b) to any offence committed by an alien on any
ship or aircraft registered in India, wherever it may be;
and

(¢) to any offence committed outside India by an

~ alien whilst in the service of the Government, when such

offence is committed in connection with such service

or is punishable under Chapter VI, VIL or IX of this
Code.

. 1. Supplement to the American Journal of International Law, Vol. 29, (1935), page 540.
2. The existing section 2 is proposed to be omitted: see paragraph 1.7. above.
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“Explanation.—In this section, the word ‘offence’ in-
cludes every act committed outside India which if committed
in India would be punishable under this Code.”

1.19. When this amendment is made in the Indian Penal
Code, it will be necessary to amend section 188 of the Criminal
Procedure Code so as to cover the case of aliens in the service
of the Government who commit outside India offences punish-
able under the Indian Penal Code. We have, in our Report on
the Code of Criminal Procedure, recommended! that sub-section
(1) of section 188 of that Code should be revised as follows:—

*“(1) When an offence is committed outside India—

(a) by a citizen of India whether on the high seas
or clsewhere, or

(b) by a person, not being such citizen, on any ship -

or aircraft registered in India,

he may be dealt with in respect of such offence as if it had
been committed at “any place within India at which he may be
found :

Provided etc....”.

We think, however, that instead of amending the sub-section on
exactly the same lines as section 4 of the Penal Code, it would
be desirable to generalise the provision and make it applicable
to all offences committed outside when they are punishable in
India under the Penal Code or any special law. The sub-section
may be amended to read:—

“188. (1) When an offence committed by any person out-
side India is punishable under the Indian Penal Code or any
special law such person may be dealt with in respect of the
offence as if it had been committed at any place within India
at which he may be found :

Provided etc....”.

1.20. Section 5 expressly provides that nothing in the Code
shall affect the provisions of any Act for punishing mutiny or
desertion of officers, sailors, soldiers or airmen in the service
of the Government of India or the provisions of any special or
local law. The expressions “special law” and “local law” are
definied in section 41 and 42 of the Code. Since the Acts providing
for the discipline of the officers and men of the armed forces of
the Union like the Army Act, 1950, the Air Force Act, 1950,
and the Navy Act, 1957, are undoubtedly special laws within the
definition, section 5 may be simplified to read:—

“5. Nothing in this Code shall affect the provisions of
any special or local law.”

Since section 4 is to be revised and placed as section 2, the
revised section 5 may be numbered section 4,

Corres-
ponding
amendment
in section
188, Cr.
P.C.

Section 5.

1. 41st Report, paragraph 15.70.
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CHAPTER 2
GENERAL EXPLANATIONS

2.1. Chapter II begins witha provision tothe effect that
every definition of an offence, penal provision and illustration
shall be understood subject to the general exceptions contained
in Chapter IV. Such a provision is hardly necessary as every
relevant section in Chapter TV begins with the words “Nothing
is an offence” which are sufficient to indicate that every provision
of the Code relating to offences has to be read together with and
subject to ail relevant exceptions contained in that Chapter.
Section 6 may therefore be omitted.

2.2. Neither the definitions nor the general rules of construc-
tion contained in the General Clauses Act, 1897, are applicable
to the Indian Penal Code except to a very limited extent. The
result is that there is an appreciable amount of overlapping bet-
ween those rules and definitions and the definitions and general
explanations contained in Chapter 1I of the Code. It is desirable
to remove this duplication as far as possible by providing expres-
sly that the General Clauses Act shall apply for the interpretation
of the Code. If this is done, a number of sections in Chapter I of
the Code can be omitted. We propose that in lieu of section 6 the
following section may be inserted as the first section in Chapter
n:—

“6. General Clauses Act to apply for interpretation.—The
General Clauses Act, 1897, shall apply for the interpretation of
this Code as it applies for the interpretation of an Act of Parlia-
ment.”

2.3. Section 7 states that “every expression which is explain-
ed in any part of this Code, is used in every part of this Code
in conformity with the explanation.” This explanation itself
may, at first sight, seem to be unnecessary in view of the well-
known principle of interpretation that words and phrases! should
be given the same meaning throughout an Act. But is useful
in a few instances. For example, the definition of “election”
given in section 21, Explanation 3, would, by its own force,
apply only in deciding whether a person is a public servant or not,
yet by virtue of section 7itis applicable to the whole of Chapter
1X-A dealing with election offences. It appears desirable there-
fore to retain section 7.

2.4. Section 8 and 9 contain rules of construction as to
gender and number which are the same as those found in section
13 of the General Clauses Act, 1897. Those two sections may
accordingly be omitted.

I. Maxwell, Interpretation of Statutes (1962), p. 311.

10
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2.5. The definitions of “man” and “woman” in section 10
as denoting a male/female human being of any age appsar fo
be useful for removing any doubts as to the applicability of pro-
visions of the Code in relation to children and infants of either
sex. Thus with reference to the offence of assaulting a woman
with intent to outrage her modesty (section 354), this definition
of “woman’’ has been held by the Supreme Court! to be applica-
ble in a case where the criminal force was used to a female infant
of 74 months. The Court by a majority considered it unnecessary
that the woman must be of such an age as to feel the outrage
to her modesty. Though a child may not have developed any
sense of shame and has no awareness of sex, nevertheless from
her very birth she possesses the modesty which is the attribute
of her sex. Sarkar C.J. did not agree with this view. While we
shall advert to this point later? in the Report, the definitions in
section 10 do not require any change.

2.6. Section 11 defines the word “person’ as including any
company or association or body of persons, whether incorpora-
ted or not. As an almost identical definition is to be found in
the General Clauses Act3, this section may be omitted.

2.7. Section 12 defining the word “‘public” as including any
class of the public or any community does not require any change.

2.8. Section 14 defines “servant of the Government” as
any officer or servant, continued, appointed or employed in
India by or under the authority of Government, but this expres-
sion does not now occur in any other section of the Code. (Before
1950, the expression “servant of the Queen” occurred in section
4 and the definition in section 14 was of use.). The section may,
therefore. be omitted.

29. As the word “Government” is defined in section 3(23)
of the General Clauses Act, another definition in the Penal Code
is unnecessary, and section 17 may be omitted.

2.10. Section 18 defines “India” as meaning the territory of
India excluding the State of Jammu and Kashmir. We have
indicated in the previous Chapter the need to amend this defini-
tion to make it clear that the Code “extends” to the territorial
waters of India is exactly the same manner as it extends to the
land territory and internal waters of India. We recommend that
section 18 may be amended to read:—

«18. “India’ means the territory of India including terri-
torial waters, but does not include the territory of Jammu
and Kashmir.”

Section 10,

Section 11—
omission
recommend-
ed.

Section 12.

Section 14-
omission
recom-
mended.

Section 17
—omission
recom-
mended.

Section 18.

1. State of Punjab v. Major Singh, (1966) Supp. S.C.R. 286, AI.R. 1967 S.C. 63; an appeal
from A.LR. 1963 Pb. 443 (Mudholkar and Bachawat JJ. with Sarkar C.J. dissenting).

2. See paras 16.85 and 16.86.
3. See section 3(42).
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Section 19. 2.11. According to section 19, every person “who is empo-

wered by law to give, in any legal proceeding, civil or criminal,
a definitive judgment” is a judge. Both the expressions “‘legal
proceeding” and ‘‘definitive judgement” have presented some
difficulty in interpretation and require to be considered.

Meaning of 2.12. In Madras casel, the question arose whether the Presi-
\{C%jf}l bro- dent of a Union Board, while accepting or rejecting nomination
ceeding™  papers at elections to Taluk and Union Boards, was a judge

within the meaning of section 19 of the Indian Penal Code, so
that sanction under section 197, Criminal Procedure Code,? was
necessary for his prosecution for defamatory statements made
in connection with those proceedings. It was contended that
“legal proceeding” in section 19, Indian Penal Code, is the same
as a “judicial proceeding” as defined in the Code of Criminal
Procedure, and, therefore, sanction was not required. The high
Court held—

*....as ‘judicial proceeding’ is an expression ‘used in
other parts of the Indian Penal Code, we are not at liberty-to
say, unless absolutely driven to it, that ‘legal proceeding’
is exactly equivalent to ‘judicial proceeding’ and that the
legislature carelessly used two different expressions to convey
exactly the same idea; nor is the definition of ‘judicial pro-
ceeding’ in the Criminal Procedure Code necessarily appli-
cable to that expression when used in the Penal Code. If
we confine ourselves to section 19, Indian Penal Code, ‘legal
proceeding’ therein is obviously a proceeding in which a
judgment may or must be given, a judgment being not an
arbitrary decision but a decision arrived at judicially. In my
opinion, ‘legal proceeding’ in section 19 , Indian Penal Code,
means a proceeding regulated or prescribed by law in which
judicial decision may or must be given.3”

The Court accordingly decided that the president of a Union
Board, when accepting or rejecting a nomination, is giving a
definitive judicial decision in a legal proceeding, and is therefore
a “Judge” within the meaning of section 19.

What constitutes a “legal proceeding” has been considered
in other judicial decisions, though they do not relate to the
Code. Thus, the meaning of this term appearing in section 171
of the Companies Act, 1913 (which barred “‘suits or other legal
proceeding” against a company in liquidation without leave of
the Court) was discussed before the Federal Court4, the question

[}

. Abboy Naidu v. Kanniappa, A.LR. 1929 Mad. 175.
. The definitions in the Indian Penal Code apply to the Code of Criminal Procedure

also.

. Sarvothama Rao v. Chairman, ALR. 1923 Mad. 475 was cited.
 Governor-General in Council v. Shiromani Sugar Mills, ALR. 1946 F.C. 16, 21; (1946)

F.CR. 40.
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being whether it included proceedings for the recovery of tax.
The Federal Court observed—

“Clearly it is not a proceeding in an ordinary court of
law. But we see no reason why in British [ndia no ‘legal pro-
ceeding’ can be taken otherwise than in an ordinary court
of taw, or why at proceeding taken eclsewhere than in an
ordinary court “of law, provided that it be taken in a manner
prescribed by law and in pursuance of law or legal enact-
ment, ..., .. cannot properly be described as a ‘legal proceed-
ing’. IT it be considered that the effect of the income-tax autho-
rities putting the machinery of section 46, Income-tax Act,
in motion for the collection of arrears of income-tax is to bring
into operation all the appropriate legal enactments relating
to the collection of land revenue in the province concerned,
it is. in our judgment, very difficult to say that they are not
taking a ‘legal proceeding’.”

In an Allahabad case!, the question what constitutes a “legal
proceeding”, within the meaning of section 24 of the Trade
Mark Act, 19402, was considered. Under section 46(2) of the Act,
any person aggrieved by an entry made in the register without
sufficient cause could appeal to the High Court. The High Court
stated--

“A proceeding cannot be held to be ‘legal proceeding’
simply because it is taken in a High Court. because there is
no ban on a High Court being invested with jurisdiction over
proceedings which are not ‘legal proceedings’.”

In the view of the High Court, proceedings for cancellation
or alteration of the registration of a registered trade mark are of
the same nature as proceedings for registration, which are
departmental proceedings, and not “legal proceedings”. On
the other hand, proceedings for enforcement of the right confer-
red by the registration of the trade mark, or to prevent its in-
fringement. or for punishment for the falsification of the register
or for falsely representing the trade mark as registered, were held
to be proceedings which are invariably to be taken in a court of
law. and are undoubtedly “‘legal proceedings™, in that they are
proceedings to enforce the law in one way or the other.

In a Bombay case3, the question arose whether the expression
“legal proccedings” in section 48(2)(i)) of the Bombay Sales
Tax Act, 1953 (which. while repealing the Bombay Sales Tax
Ordinance. 1952, saved “legal proceedings’ under the Ordinance,
was confined to proceedings in a court or covered assessment

1. Ram Rakhpal . Amrit Dhara Pharmac):, A.LR. 1957 All. 683, 701, paragraph 38.
2. The relevant portion reads—

“....in all legal proceedings relating to a registered trade mark, the original regis-
tration of ihe wade mark shail, after the expiration of seven years etc., be taken to be
valid. .. .unless such registration was obtained by fraud etc.”

3. Abdul . State of Bombay, A.LR. 1958 Bom. 279.



Meaning of
“definitive
judgment™.

1. Kuppusw-ami Rao, v. The King, ALR. 1949 F.C. 1, 5.
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proceedings also. It was held that “legal proceeding”, in its
normal connotation, can only mean a proceeding in accordance
with law, and there can be no doubt that an assessment proceed-
ing under the Sales Tax Act is such a proceeding.

According to these decisions, “legal proceeding™ is one which
is authorised or prescribed by law, or which is taken in pursuance
of a law or a legal enactment. It is not synonymous with a *judi-
cial proceeding”, or with a proceeding in a Court. Though in
this view the scope of the expression may seem to be very wide,
when read with the additional requirement in section 19 regarding
the power to give a “definitive judgment”, it gets restricted and
the expression comes very near a judicial proceeding or a proceed-
ing in which a jural relation is determined.

2.13. TIn considering the true scope and content of the ex-
pression “definitive judgment”, judicial decisions on the inter-
pretation of the word “judgment’ will be helpful. The question
whether the order of a Magistrate rejecting an objection to the
initiation of a criminal proceeding against a public servant on
the ground of want of sanction under section 197, Criminal
Procedure Code, was a “judgment” for the purposes of section
205 of the Government of India Act, 1935, came up before the
Federal Court!, and that Court observed:—

“In India, in the Code of Criminal Procedure, the word
‘judgment’ is used to indicate the termination of the case
by an order of conviction or acquittal of the accused. The word
is not defined in the Criminal Procedure Code, but that in-
terpretation was put on the word in Emperor v. Maheshwara
Kondayya.? The view appears to have been approved by Sulai-
man J. in Hari Ram Singh’s case.3. .. .In our opinion, the term
‘judgment’ itself indicates a judicial decision given on the
merits of the dispute brought before the Court. In a criminal
case, it cannot cover a preliminary or inter-locutory order.”

In a Bombay case4, the High Court opined that a “definitive
judgement” meant a final judgement.

The Supreme Court, while decidingS that a Commissioner
holding an inquiry under the Public Servants (Inquiries) Act,
1860, was not a “court” for the purposes of the Contempt of

2. Emp. v. Meheshwara, 1.L.R. 31 Mad. 543,

3. Hari Ram Singh, ALR. 1939 F.C. 43; (1939) F.C.R. 159.

4. Emperor v. Shankar Sayaji, A.LR. 1938 Bom. 489.

5. Brajnandan Sinha v. Jyoti Narain, A.LR. 1956 S.C. 66, 70, paragraph 14; (1955) 2S.C.R.

955.
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Courts Act, 1952, referred to section 3 of the Evidence Act and
sections 19 and 20 of the Indian Penal Code and observed :—

“The pronouncement of a definitive judgment is thus
considered the essential sine qua non of a court, and unless
and until a binding and authoritative judgment can be pro-
nounced by a person or body of persons, itcannot be pre-
dicated that he or they constitute a court.”

Referring to the tests of finality and authoritativeness, the
Supreme Court reiterated its view expressed in an earlier case!:

“it is clear. . ..that, in order to constitute a court in the
strict sense of the term, an essential condition is that the court
should have, apart from having some of the trappings of a
Jjudicial tribunal, power to give a decision or a definitive jud-
gment which has finality and authoritativeness which are the
essential tests of a judicial pronouncement.”

ft would thus appear that while deciding the question whether
a body of judges is a court, the emphasis is upon the require-
ment of definitive judgement and this principle would apply also
in construing the word ‘judge’.

2.14. Recently, in connection with the interpretation of the Test of
expression ““Court”, another test has come into prominence, exercise of
namely, whether the body about which the question has arisen J“d‘F‘a‘f ho
is or is not entrusted with the “judicial power” of the State. BSoer ot
Thus, in an appeal before the Supreme Court2, the question for '
consideration was whether the nominee of the Registrar of Co-
operative Societies was a court within the meaning of section
195, Criminal Procedure Code. Holding this section to be inappli-
cable, the Supreme Court observed:—

* After carefully considering the powers conferred and the
source of authority of the nominee, we have no doubt that the
nominee exercising power to make an award under section 96
of the Maharashtra Co-operative Societies Act, 1960, derives
his authority, not from the statute. but from investment by the
Registrar in his individual discretion. The power so invested is
liable to be suspended and may be withdrawn. He is therefore
not entrusted with the judicial power of the State; he is merely
an arbitrator authorised within the limits of the power conferred
to adjudicate upon the dispute referred to him.”

2.15. The various judicial pronouncements summarised Suggestion
above show that the terms “judge” and “Court of Justice’” ag fora

defined at present in the Indian Penal Code are somewhat elastic. g;giﬁfﬂ,;

of “Judge”
considered.

L. §.A. Venkataraman, (1954) S.C.R. 1150; ALR. 1954 S.C. 375.
2 . Ramarao v. Narayan, (1969) 1 S.C.J. 945, 953, (Reviews cases).
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We considered whether the amendment proposed by the Com-
mission! in section 195 of the Code of Criminal Procedure should
be taken as a guide and section 19 of the Penal Code recast as
follows :—

“*The word ‘Judge’ denotes every person who is officially
designated as a Judge or Magistrate, every presiding oilicer
of a revenue Court, and every person acting under a Central,
Provincial or State Act if declared by that Act to be a Judge
for the purposes of this Code.”

This would. no doubt, bring uniformity between the Penal
Code and the Code of Criminal Procedure. But if the definition
of “Judge” is thus narrowed down, the immunity conferred by
section 77 of the Penal Code will not be avaitable to some public
servants who may now be regarded as giving “definitive judg-
ments”. In our opinion, the protection under section 77 should
continue to be wide as at present and no amendment that may be
proposed in section 19 should affect that position. It is for this
reason that we would prefer not to alier the tests laid down in
section 19, though they might appear to be somewhat unprecise.

Omission of 2.16. As a part of the definition, the reference to “every
first part of person who is officially designated as a “Judge™ hardly serves
definition 5y purpose and should be omiited. Any such person would

fﬁgﬁ‘d’;d certainly satisfy the test of having power to give definitive judg-
ments in legal proceedings.
IHustrations 2.17. The four illustrations appended to section 19 appear

to section  to narrow down the scope of the section to some extent. Thus

19. according to a Patna decision,? a Magistrate is not a “Judge”
when he has not seisin of a case, and this is emphasised by
iltustration (b). If the Patna view is correct, then it is cer-
tainly desirable to widen section 19, so as to expressly include
Magistrates. There is no justification for making a distinction
between Judges and Magistrates in this respect.

Committing 2.18. Some difficulty is created by illustration (d) according
Magistrates  to which ““a Magistrate exercising jurisdiction in respect of a
n.(l):ldges’“ charge on which he has power only io commit for trial to an-

within other Court, is not a Judge”. A committing Magistrate, as
cection 19, such, is not eligible for the immunity conferred by section 77
of the Code, and it would be possible for any person, who suffers
any injury as a result of what a Magistrate does in the course of

1. See 41st Report, paragraphs 15.99 and 15.100. Section 195(2) is -proposed to be re-
vised :—
*(2) In clauses (a) and (b) of sub-section (1). the term Court™ means a civil, revenue
or criminal court, and includes a tribunal constituted by or under a C_entral_, Provincial
or State Act if declared by that Act to be a Court for the purposes of this section.”

2. See Ramchandra v. K.E., (1925) L.L.R. 5 Pat. 110, 115; A.LLR. 1926 Pat. 214,
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commitment proceedings, to launch a prosecution for such in-
jury. Doubtless, in respect of some acts he may obtain im-
munity from other provisions of the Code. For example, a
censure passed in good faith on the conduct of an accused or a
witness by a committing Magistrate may fall under the seventh
Exception to section 499, Indian Panel Code, and he may be
immune from a charge of defamation. But he runs the risk
of prosecution for other offences, if the ingredients of those
offences are made out.

2.19. Tt would appear that in Civil Law, committing Magis-
trates are as much entitled to immunity from suits for damages
as trying Magistrates. The Judicial Officers’ Protection Act!
provides that “no Judge, Magistrate, Justice of the Peace, Col-
lector or other person acting judicially shall be liable to be
sued in any Civil Court for any act done or ordered to be done
by him in the discharge of his judicial duty, whether or not
within the limits of his jurisdiction, provided that he at the
time, in good faith, believed himself to have jurisdiction to do
or order the act complained of.”

2.20. According to the English law? on the subject, immu-
nity in civil cases would apply in regard to any proceeding
before any court or tribunal recognised by law, the essential
object being that Judges might exercise their functions free
from any danger that they might be called to account for any
words spoken in their official capacity. This has recently
been ensured by the Administration of Justice Act, 1964,3
which makes elaborate provisions for the indemnification of
justices of the peace. They are entitled to be indemnified out
of local funds in respect of costs, damages etc. “if in respect
of the matters giving rise to the civil proceedings or claim they
acted reasonably and in good faith.”

2.21. Thus, both in England and in India, committing Ma-
gistrates enjoy adequate protection so far as civil liability is
concerned. It appears to be unreasonable and illogical to deny
them protection from criminal prosecutions in respect of those
proceedings where they do not have to pass definitive judg-
ments.4 We, therefore, recommend that all Magistrates should
be brought within the definition of “Judge” in Section 19. None
of the illustrations is necessary, and they should all be omitted.
Section 19 may be re-drafted as folllows :—

“19. Judge.—'Judge’ means any person who is em-
powered by law to give, in any legal proceeding, civil or

Position in
civil law
in India.

English law
as to civil
lability of
Justices.

Amendment
of section
19.

. Section 1 of the Judicial Officers’ Protection Act, 1850 (18 of 1850).
. Sce Stephen, History of Criminal Law, Vol. 1, pages 225, 227.
. See section 27(1).

B N -

. When committal proceedings are abolished as recommended by the Law Commission

in its 41st Report, Judicial Magistrates will be functioning as “Judges” almost all the

time.
3 M of Law/71—3.



Section 20-
“court of
justice”.

Section 21
“public
servant”—
importance
of defini-
tion.

18

criminal, a definitive judgment, or a judgment, which, if
not appealed against, would be definitive, or a judgment
which, if confirmed by some other authority would be
definitive, or who is one of a body of persons, which body of
persons is empowered by law to give such a judgment and
includes a Magistrate”.

2.22. Section 20 defines a court of justice as meaning a judge
or body of judges empowered by law to act judicially when
such judge or body of judges is acting judicially. It has been
suggested that the wider definition of court given in section 3
of the Evidence Act should be adopted in the Penal Code. For
the purposes of the Evidence Act, “court” includes all judges
and magistrates, and all persons, except arbitrators, legally
authorised to take evidence. The emphasis in the Penal Code
is on the power to give definitive judgments, whereas in the
Evidence Act, it is on the authority to take evidence. Although
some quasi-judicial tribunals having legal authority to take
evidence may not be courts of justice under the Indian Penal
Code, we do not think it is necessary that they should be brought
within the definition of that expression.

The definition is, however, unnecessarily lengthy. The
word “‘judge” having been clearly and comprehensively defined
in section 19, there seems to be no point in repeating in  section
20 the idea that the judge or body of judges should have been
empowered by law to act judicially, alone or as a body, as the
case may be. It is sufficient to indicate in the definition that
it is only when a judge or body of judges is acting judicially that
he or it is to be regarded as a court of justice for the purposes
of the Code. Thus an Executive Magistrate, while functioning
judicially under the Code of Criminal Procedure, will be a court
of justice but not when he is performing an executive or adminis-
trative function under that Code or some other law. We
propose that the definition of “court of Justice” may be simpli-
fied to read, “the words ‘court of justice’ denote a judge or
body of judges when acting judicially”.

2.23. The definition of public servant in section 21 is im-
portant because there are numerous offences under the Code
where the distinction beiween public servants and other be-

comes material. These offences may be broadly classified as
follows :—

(i) offences which can be committed only by a public
servant;

(i) offences which are aggravated when committed by
a public servant;

(iif) offences which can be committed only against a
public servant;

_(iv) offences which are aggravated when committed
against a public servant; and
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(v) offences committed in relation to public servants
or their authority or connected with them in one way or
another.

The Civil Procedure Code contains a definition of “public
officer” which is similar to, but not exactly the same as, the
definition of ‘“public servant” in the Penal Code. We note
that no material changes have been proposed in the former
definition by the Commission in its Report on that Code.l
When section 80 of the Civil Procedure Code is repealed as
recommended by the Commission, the definition of public
officer will lose most of its significance. For purposes of the
Penal Code, however, the distinction between public servants
and others will continue to be of practical importance.

2.24. The elaborate enumeration of various categories of
public servants in section 21 is primarily based on the functions
discharged by the public servant concerned. There is, how-
ever, considerable overlapping, particularly after the recasting
of clause twelfth by the amending Acts of 1958 and 1964, and
some of the clauses require drastic revision. Each of the clauses
will now be considered separately.

2.25. Clause second, which relates to commissioned officers
in the Military, Naval or Air Force of India, may be omitted,
as these officers are included in the twelfth clause.

2.26. Clause third relates to Judges, including persons em-
powered to perform adjudicatory functions. The word “Judge”
gives colour to the added words referring to adjudicatory func-
tions. A doubt may arise as to whether an arbitrator is a
“judge” but in view of the express mention of an arbitrator
in clause sixth, this clause may not include an arbitrator. No
change need be made in this clause.

Any doubt as to whether a “tribunal” is included in this
clause has been clarified by the judgments of the Supreme Court
in the cases cited below? while construing the expression
“tribunal” occurring in articles 136 and 227 of the Constitu-
tion. Hence no amendment to this clause is necessary.

2.27. Clause fourth relates to officers of a Court of Justice
performing the specified functions. In part, it overlaps clause
twelfth. In our view, it should be restricted to “every person
specially authorised by the Court to perform any duties in

Re-
arrange-
ment of
clauses and
shortening
suggested.

Clause
second
omitted.

Clause
third.

Clause
fourth.

1. 27th Report.

C f. Bharat Bank v. Employees of Bharat Bank, A.LR. 1950 S.C. 188, 189, 190, 196;
(1950) S.C.R. 459 ; Durgashankar v. Raghuraj, ALR. 1954 S.C. 520; (1965) S.C.R. 267;
Harinagar Sugar Mills v. Shyam Sunder, A.1R. 1961 S.C. 1669, 1676, paragraph 16;
(1962) 2 S.C.R. 339; Associated Cement Co. v. P. N. Sharma, AIR. 1965 S.C. 1595.
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connection with the administration of justice!, including a
liquidator, receiver or commissioner.”

Full-time officers of a Court of Justice are included in clause
twelfth.

2.28. Clause fifth may be omitted. Jurors and assessors no
longer exist in the criminal procedure after the abolition of
trial by jury and with the aid of assessors.

2.29. No change is needed in clause sixth.

2.30. Clause seventh may be useful for convict-warders etc.,
who are not Government servants. We, therefore, propose
to retain its substance, but in a different form in more general

language.

Clause eighth relates to officers “of the Government whose
duty is to prevent offences, to give information of offences,
to bring offenders to justice or to protect the public health,
safety or convenience.” Case-law? relating to prosecutors,
police patels, officers of the Society for Prevention of Cruelty
to Animals, etc., shows its utility. We propose to retain it in
substance, but in a different form. We may add that the words
“of Government” are unduly restrictive in this clause. The
test should be the nature of the duty, and not whether the
office is under Government.

We also propose to retain clauses ninth and tenth (which
relate to persons looking after pecuniary and proprietary in-
terests of the State) in substance.

It seems to us, that, to cover the matters mentioned in clauses
seventh, eighth, ninth and tenth, a new clause as follows should
be substituted :

“any person who holds an office by virtue of which
he is authorised or required by law to perform any public
duty.”

It may be specially mentioned with reference to the above
clause that the “public duty” must be one imposed by law.
Such a requirement will prevent undue widening of the scope
of the expression “public servant”.

2.31. Clause eleventh needs no change of substance.

1. Other alternatives suggested were—
(i) “functions of the Court”,
(it) “any mattier pending before the Court™.
2, (a) Butto Krishno Das, (1878) LL.R. 3 Cal. 497.
(b) Appaji, (1896) 1.L.R. 21 Bom. 517.
(¢) Nataraja, (1922) LL.R. 46 Mad. 90.
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2.32, Clause twelfth is a residuary clause. The ninth clause Clause

(before the relevant portion was transferred from the ninth
clause to the twelfth clause in 1964), emphasised the perform-
ance of a “public duty”. The relevant words in the ninth
clause (before 1964) were “and every officer in the service or
pay of the Governments or remunerated by fees or commission
for the performance of any ‘public duty’”. The words “public
duty” seem to have been readin some cases as governing the
whole of this residuary provision,! i.e. as also applicable to
those in the “service or pay” of Government.

Sometimes, emphasis was placed on the word “officer”. In
a Bombay case,? it was observed—

“There is a difference between an office and an employ-
ment, every office being an employment; but there are em-
ployments which do not come under the denomination of
offices; such as, an agreement to make hay, herd a flock
etc., which differ widely from that of steward of a manor.
The first of these paragraphs implies that an officer is one to
whom is delegated, by the Supreme authority, some portion
of its regulating and coercive powers, or who is appointed
to represent the State in its relations to individual subjects.
This is the “central idea” and applying it to the clause which
we have to construe, we think that the word “officer’’ there
means some person employed to exercise, to some extent,
and in certain circumstances, a delegated function of Govern-
ment. He is either himself armed with some authority or
representative character, or his duties are immediately auxi-
liary to those of some one who is so armed.”

In a Calcutta case3, a peon attached to the Superintendent
of the Salt Department was found to have taken a bribs.  When
he was tried for an offence under section 161, it was contended
that he was not an “officer” within the meaning of clause ninth
of section 21 (as it stood then). Since he was not an
“officer”, he was not a public servant; this was the basis of
the argument. The contention was rejected by the High Court,
stating that even though the peon did not exercise any dele-
gated function of the Government4, yet his duties were im-
mediately auxiliary to those of the Superintendent, who was
performing such delegated functions. The Court added, that
an “officer in the service or pay of Government”, within sec-
tion 21(9), is one appointed for the performance of some public
duty. -

twelfth,

. Cf. Nazamud Din v. Q.E., (1900) L.L.R. 28 Cal. 344; 4 C.W.N. 798.
. Reg. v. Ramaji Rao, (1875) 12 Bom. H.C.R. 1, 5 (West J.)
. Nazamud Dinv. Q.E., (1900) LL.R. 28 Cal. 344; 4 C.W.N. 798.

B W N =

Karam Chand, A.L.R. 1943 Lah. 255.

. The test of “delegated functions of the Government”” had been employed in the Bombay
case, Reg. v. Ramajirao, (1875) 12 Bom. High Court Report 1. See also Emperor v.



. Cf. Bunsi L:z[ v. Mohammad Hafiz, A.LR. 1939 Pat. 77, 79 (Case under the Code of

oL

22

But a different view was also prevalent. In one case, it
was stated that in the casel of persons in the pay etc. of Go-
vernment, it had been presumed that they are petforming a
public duty. In another case, it was clearly stated that the
words “for the performance of any public duty” (in section
21, clause ninth, as it stood before 1964), governed only the
words “remunerated by fee or commission”.2

Two judgments of the Supreme Court seem to indicate
that the requirements of pay and public duty are cumulative.
In one case3, the applicant was a class III servant, employed
as a metal examiner in the Railway Carriage Workshop at
Ajmer. He was convicted by the Special J udge, State of Ajmer,
of the offences under section 161, Indian Penal Code for having
accepted from one Nanak Singh the sum of Rs. 150/~ as illegal
gratification as a motive for securing a job for someone. He
was also convicted of an offence under section S(1)(d) of the
Prevention of Corruption Act, 1947, for abusing his position
as a public servant and obtaining for himself by corrupt or
dllegal means pecuniary advantages in the shape of Rs. 150/-
from the said Nanak Singh. The case was taken up to the Sup-
reme Court on appeal and the main question for consideration
by that Court was whether a class TII railway servant was an
“officer” within the meaning of clause ninth as it stood prior
to 1964.

The Court laid down two tests, namely, whether he is in the
service or pay of the Government and whether he is entrusted
with the performance of a public duty, and held that “if both
these requirements are satisfied, it matters not the least what is
the nature of his office, whether the duties he is performing are
of an exalted character or very humble indeed”. It further
observed :—

“If, therefore, on the facts of a particular case, the
Court comes to the. conclusion that a person is not only
in the service or pay of the Government but is also performing
a public duty, he has delegated to him the functions of the
Government or is in any event performing duties immediately
auxiliary to those of someone who is an officer of the Go-
vernment and is therefore an officer of the Government with-
in the meaning of section 21(9), Indian Penal Code.”

In another case4, the appellant was a teacher in a railway
school and the main question before the Supreme Court was
whether he was a “public servant” within the meaning of section
21. The Supreme Court reiterated the test laid down by it in

Civil Procedure).

. Jugal Singh v. Emperor, ALR. 1943 Pat. 315, 316.
. G.4. Monterio v. The Srate of Ajmer, (1956) S.C.R. 682.
. The State of Ajmer v. Shivaji Lal, (1959) S.C.R. 912, 913.
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C. A. Montorio v. The State of Ajmer!, and held that the appel-
lant was in the service of Government and was being paid by
Government. The Court observed :—

“It cannot, in our opinion, be doubted that he was
entrusted with the performance of a public duty inasmuch
as he was a teacher in a school maintained by Government
and it was a part of his public duty to teach boys.”

In clause 12(a), after the amendment of 1964, any person
in the service or pay of the Government is a public servant and
it is not necessary to consider whether he performs any public
duty or not. But as regards those persons who are remunera-
ted by fees or commissions, such as past-time public prose-
cutors, the performance of public duty is material.

2.33. The expression “public duty” cannot be easily defined
and no Court has attempted any such definition. A Sind case?
contains an instructive discussion as to the import of the words
“public duty”. There, the Court was required to decide whe-
ther the Courts of Wards under section 4, Bombay Court of
Wards Act, 1905, was a “public officer”” or not. The Court
referred to an old Bombay case? where the Bombay High Court
had referred to the definition of the word “officium” or duty
given in the Bacons’ Abridgement at Vol. VI, page 2, and ob-
served that an “officer” was one to whom was delegated, by the
supreme authority, some portion of its regulating or coercive
powers or who was appointed to represent the State in its re-
lation to individual subjects, and that an “officer” in section
21, clause (9) Indian Panel Code, meant some person employed
to exercise, to some extent and in certain circumstances, a dele-
gated function of Government. The Sind Court then cited
with approval a more comprehensive American definition4 run-
ning as follows :—

. “It has been defined as the right, authority and duty
created and conferred by law by which, for a given period,
cither fixed by law or ending at the pleasure of the creating
power, an individual is invested with some portion of the
sovereign functions of the Government, either executive,
legislative or judicial, to be exercised for the benefit of the
public.”

In a Rajasthan case,5 the question was whether a Super-
intending Engineer and an Assistant Engineer, both officers of
the State of Rajasthan and functioning on deputation with the
Rajasthan State Electricity Board, a statutory corporation, were

Meaning of
“public
duty™.

1. C. A. Montorio v. The State of Ajmer, (1956) S.C.R. 682 (supra).
2. Vishnomal v. Court of Wards, ALR. 1928 Sind. 76.

3. Reg. v. Ramajirao, (1875), 12 B.H.C.R. I (West J.).
4,

Vol. III of Judicial and Statutory definitions of Words and Phrases, compiled by the

Editorial staff of the American National Reporting System.
5. Nand Lal v. Prithvi Singh, 1.L.R. (1965) 15 Raj. 1184; (1966) Cr. L.J. 868.
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“public officers” within the meaning of section 56(2) of the
Indian Electricity Act of 1910. (This Act does not define the
words “public officer”). While not professing to lay down
any precise test for ascertaining the “public nature of an office
or duty”, the High Court observed :—

“The expression ‘public officers’ appear to refer to an
officer who discharges functions or duties in relation to the
public, and not in relation to private individuals. This
may be accepted as a rough and general test for determining
as to who should be treated as a public officer.  All the
same, it must be recognised that the expression ‘public officer’
cannot be held to pave a precise meaning”.

Referring to the definition of “public officer” in section
2(17), Code of Civil Procedure, and that of “public servant”
in section 21, Indian Penal Code, the Court observed :(—

“The definitions of both terms are quite comprehensive
and wide, and include all Government servants and other
officers concerned in the performance of duties of a public
nature........ They certainly discharge functions and
duties in relation to the public and not in relation to private
individuals.”

A Patna case! illustrates the tendency of judicial decisions in
interpreting the words ‘public duty’. An issue in this case was
whether an advocate engaged by the Provincial Government
to conduct a civil suit for the recovery of public money was a
‘public officer’ within clause (h) of section 2(17) of the Code
of Civil Procedure. The Court said :—

“In the second category are those who are in the pay
of the Government. Here the Legislature has not specified
the work which these persons are to perform, that is to say,
it has been presumed that when an officer is in the pay of the
Government, he must have been performing a public duty.
In the third category are those who are remunerated by
fees or commission, and in order that they may be held to be
public officers, it is necessary that the payment should be
for the performance of any public duty. Conduct of a suit
on behalf of the Government for the recovery of the public
money is performing a public duty which an advocate under-
takes.”

Under English law also, no general definition of what is and
what is not ‘public duty’ has been attempted by the Courts.
The question has been decided in specific instances and in the
particular context in which the word ‘public’ occurred. One
of the tests laid down by the English Courts.is that the duty
must be legally enforceable. Thus the “public duty” referred to
in section 1(a) of the Public Authorities Protection Act, 1893,

! v. Mohammad Hafiz, A.LR. 1939 Pat, 77, 79.
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was held by Avory J. to mean! “a duty which can be legally
enforced, having regard particularly to the succeeding words
relating to neglect or default of the duty.” Enforceabi-
lity, however, may not be the only test. The position in England
seems to be that Courts tend to visualise ‘public duty’ as
a duty relatable to the sovereign functions of the Government
in which the public are directly interested or which is for the
benefit of the public; and one of the criteria for deciding this
point is that the duty is enforceable by any member of the public,
in his right as such member, in a Court of law, but this is not the
only criterion.

2.34. Apart from the twelve clauses, in some of the special

and local acts, it is expressly declared in the statute itself that

specified persons are “public servants” for the purposes of sec-
tion 21 of the Indian Penal Code. This avoids unnecessary
controversy and may be conveniently adopted in other statutes
also. It is unnecessary to refer to such a provision in section
21 of the Code.

2.35. Tt was suggested that members of Parliament, State
Legislatures and local authorities should be regarded as ‘public
servants’. Though the new test which we propose, namely,
“any persons holding any office by virtue of which he is autho-
rised or required by law to perform a public duty”” should cover
them, we think that it would be better to mention them
specifically.

2.36. Explanation 1 to section 21 is unnecessary. The
substantive clauses of the section do not themselves require that
the person concerned should be appointed by the Government.
The Explanation should, therefore, be omitted.

2.37. Explanation 2 needs no change of substance. The
word ‘situation’ is, however, not expressive, and we propose
to add the word ‘office’, to indicate the meaning more clearly.

7.38. The definition of ‘election’ in Explanation 3 is not
very happily worded. It speaks of “any legislative, municipal
or other public authority”. Though the residual item is wide
enough to cover local bodies other than municipal corporations,
the definition could more aptly and usefully refer to “local autho-
rity.” The words “the method of selection to which is, by or
under any law, prescribed as by election” seem rather tauto-
logous, and the word “selection’ is not very appropriate, when
speaking of an election. It should be replaced by the word
“choosing”. The definition may be re-drafted as follows:—

“The word ‘clection’ denotes an election, by whatever
system, held under any law for the purpose of choosing mem-
bers of any legislature, local authority or other public autho-
rity.”

Suggestion
to add
clause
referring
to other
laws con-
sidered.

Members of
Parliament,
State
Legislature
and local
authorities.

Explanation
1—deletion
recom-
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Explana-
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recom-
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recom-
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1. Martin v. London Court Council, (1929), 141 L. T. 120. Cited in Roland Burrows

«“Words and Phrases Judicially Defined”, (1944 Ed.), Vol. 4, page 424.
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The definition could be appropriately placed in a separate
section, as it is not confined in its application to section 21 but
applies also to other sections of the Codel.

2.39. We have considered various suggestions for extend-
ing the definition in section 21 and making it more comprehen-
sive, e.g. so as to include—

(i) heads and executive authorities of public institutions
and non-official bodies;

(i) presidents of co-operative societies;

(iii) office-bearers, officers or servants of any society
registered under the Societies Registration Act, 1860, or of
any public or charitable institutions;

(iv) persons licensed to sell controlled comm odities;
and

(v) pleaders, advocates and attorneys.

In our view, it will be inadvisable to include these persons in
section 21 of the Indian Penal Code. It must be left to the Legis-
lature to expressly declare in the special or local laws dealing
with the aforesaid persons, that they are “‘public servants” for
the purpose of section 21, Indian Penal Code.

2.40. We recommend in the light of the above discussion
that section 21 may be replaced by the following two sections:—

“21. Public Servant.—The words ‘public servant’ de-
note—

(a) any person who is a member of Parliament
or of a State Legislature;

(b) any person who is in the service or pay of the
Government, or who is remunerated by the Govern-
ment by fees or commission for the performance of any
public duty;

(c) any person who is a member, or is in the ser-
vice or pay, of a local authority;

(d) any person in the service or pay of a corpora-
tion established by or under a Central, Provincial or
State Act, or of a Government company as defined in
section 617 of the Companies Act, 1956;

(e) any Judge, including any person empowered
by law to discharge, whether by himself or as a member
or a body of persons, any adjudicatory functions;

1. e.g. Chapter 9A (sections 171A to 171 I).
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(f) any person specially authorised by a Court of
Justice to perform any duty in connection with the ad-
ministration of justice, including a liquidator, receiver
or commissioner appointed by such Court;

(g) any arbitrator or other person to whom any
cause or matter has been referred for decision or report
by any Court of Justice or by any other competent pub-
lic authority;

(h) any person who holds an office in virtue of which
he is empowered to prepare, publish, maintain or re-
vise an electoral roll or to conduct an election or part
of an election; or

(i) any person who holds an office in virtue of which
he is authorised or required by law to perform any public
duty.

Explanation.—A person falling under any of the above
clauses by virtue of any office or situation he is actually hold-
ing is a public servant, whatever legal defect, there may be
in his right to hold that office or situation.

21A. Election.—The word ‘‘election” denotes an elec-
tion, by whatever system held, under any law for the pur-
pose of choosing members of any legislature, local autho-
rity or other public authority”.

2.41. Section 22 defines “movable property” as ‘“‘intended
to include corporeal property of every description except land
and things attached to the earth or permanently fastened to
anything which is attached to the earth.” This expression is
important where any offence, involving theft is to be considered,
as theft! can only be of movable property. The General Clau-
ses Act? defines movable property as ‘“‘property of every des-
cription except immovable property”, and then says3 “immo-
vable property” includes “land, benefits to arise out of land and
things attached to the earth or permanently fastened to anything
attached to the earth.”” 1In terms, this definition in the General
Clauses Act is wider than the explanation in the Code, but, for
practical purposes, it seems to us that the General Clauses Act
definition is adequate for the Code, and does not unduly widen
the concept of “theft”, as it has been all along understood. For
other offences involving “movable property” also, that defini-
tion seems sufficient, and since we think that when the General
Clauses Act contains a good definition of a particular expres-
sion, another definition in the Code should not be attempted,
we propose to delete the provision in section 22 of the Code.

Section 22—
“movable
property .

1. Section 378.
2. Section 3(36), General Clauses Act, 1897.
3. Section 3(27), General Clauses Act, 1897. !
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2.42, Section 23 explains the terms “wrongful gain” and
“wrongful loss”, and section 24 says that a person does a thing
“dishonestly” if he does it with the intention of causing wrong-
ful gain to one person or wrongful loss to another. There has
been no difficulty in understanding or applying these definitions.

2.43. The same cannot be said of the definition of “fraudu-
lently” in the next section. Section 25 states that ‘“‘a person is
said to do a thing fraudulently if he does that thing with intent
to defraud but not otherwise”. As early as 1897 this definition
came in for criticism by the Calcutta High Court. Maclean
C.1., delivering the unanimous judgment of five Judges of that
Court, observed!:—

“As a definition this provision is obviously imperfect,
and perhaps introduces an element of doubt which did not
previously exist; for it leaves it to be determined whether
the word ‘defraud’ as used in section 25 implies the depri-
vation or intended deprivation of property as a part or
result of the fraud. The word ‘defraud’ is of double mean-
ing, in the sense that it either may or a may not imply de-
privation, and as it is not defined in the Code, and is not,
so far as we are aware, to be found in the Code, except in
section 25, its meaning must be sought by a consideration
of the context in which the word ‘fraudulently’ is found.

The word ‘fraudulently’ is used in sections 471 and
464 together with the word ‘dishonestly’ and presumably
in a sense not covered by the latter word2. If, however, it
be held that ‘fraudulently’ implies deprivation, either actual
or intended, then apparently that word would perform no
function which would not have been fully discharged by the
word ‘dishonestly’, and its use would be mere surplus age.
So far as such considerations carry any weight, it obviously
inclines in favour of the view that the word ‘fraudulently’
should not be confined to a transaction of which the
deprivation of property forms a part.”

2.44. In another Calcutta case,3 it was held that the word
“fraud” involves two conceptions, namely, deceit and injury
to the person deceived, that is, an infringement of some legal
right possessed by him, but not necessarily deprivation of pro-

perty.

1. Q.E. v. Abbas Ali, (1897) 1.L.R. 25 Cal. 512 (F.B.).

2. The word “‘fraudulently” is used together with the word ‘“dishonestly” in sections 209,
246, 247, 415, 421, 422, 423, 424, 464, 471 474, and 477. It is used by itself or in varia-
tions like “with fraudulent intent” or “with intent to defraud™ in sections 206. 208,
210, 262, 263, 264, 265, 266, 477A, 482, 487, 488 and 486. It is used together with the
expression ‘“‘or with intent that fraud may be committed” in sections 239, 240, 242, 243,
250, 251, 252, 253, 261 and 463.

3. Suwrendra Nath Ghose v. Emp., LL.R. 38 Cal. 75.
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2.45. In an equally old Allahabad case,! where the charac-
ter roll of a police head constable was tampered with, by substi-
tuting a page containing favourable remarks, in order to increase
his chances of promotion, the question was whether forgery
had been committed. Bannerjee J. held that “where there is
an intention to deceive and by means of that deceit to obtain
an advantage, there is fraud, and if a document is fabricated
with such intent it is forgery”. It was further held that an offence
i1s committed under section 471 whenever a document known
ot believed by the accused to have been forged is used as genuine
with the intention that some person should be deceived thereby,
and by means of that deception either an advantage should accrue
to the person so using the document or injury should befall some
other person or persons.

2.46. In a later Bombay case?, it was observed that, although
there were conflicting rulings on the definition of “fraudulent-
ly”, the consensus of opinion in the Bombay High Court was
that there must be some advantage on the one side with a corres-
ponding loss on the other.

2.47. In England also, the precise legal meaning to be attach-
ed to the word “defraud”, particularly in distinguishing between
“intent to deceive” and “intent to defraud”, has been a matter
of controversy. Buckley J.’s dictum3 which became classic
was :—

“To defraud is to deprive by deceit; it is by deceit to
induce a man to act to his injury. More tersely it may be
put, that to deceive is by falsehood to induce a state of mind;
to defraud is by deceit to induce a course of action.”

There has been much dispute in recent years as to what is
meant by the words “deprive by deceit”. The question whether
these words meant the causing of an economic loss to some
person by means of deceit, or merely the inducing of a person
to act against his own interest, has been strongly debated. In
a recent case, 4 the House of Lords decided that it is not neces-
sary that there should be an intent to cause an economic loss.
After reviewing judicial pronouncements up to and including
this decision of the House of Lords, a learned writer suggested 5
that the intent to defraud which was necessary in English law
to constitute forgery of private documents could be stated as
“an intent by deceit the cause prejudice to any other either by
causing damage to his person, property or reputation, or by
affecting his rights whether by deprivation or concealment there-
of, or by inducing him to act contrary to what would have been
his duty had he not been deceived.”

Allahabad
view.

Bombay
view,

View
taken in
England!

. Q.E. v. Muhammad Saeed Khan, (1898) LLL.R. 21 All 113, 115, 116.

. Sanjeev v. Emp., ALR. (1932) Bom. 545.

. Inre: London and Glove Finance Corporation, (1903) All. E.R. 891, 893.
. Welham v. Director of Public Prosecutions, (1960), 1 All. E.R. 805.
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Journal 199, 213.

- R.N. Gooderson, “Prejudice as a test of intent to defraud”, (1960) Cambridge Law
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2.48. The Supreme Court! has, after considering relevant
decisions on the subject, stated the legal position as follows:—

“The expression ‘defraud’ involves two elements, name-
ly, deceit and injury to the person deceived. Injury is some-
thing other than economic loss, that is, deprivation of property,
whether movable or immovable, or of money, and it will
include any harm whatever caused to any person in body,
mind, reputation or such others. In short, it is a non-
economic or non-pecuniary loss. A benefit or advantage to
the deceiver will almost always cause loss or detriment to the
deceived. Even in those rare cases, where there is a benefit
or advantage to the deceiver, but no corresponding loss to
the deceived, the second condition is satisfied.”

In a later case, however, the Supreme Court observed?:—

“The words ‘with intent to defraud’ in the section indi-
cate not a bare intent to deceive, but an intent to cause a
person to act or omit to act, as a result of deception played
upon him, to his disadvantage. This is the most extensive
meaning that may be given to the expression ‘with intent
to defraud’ in our penal Code, and the words ‘but not other-
wise’ clearly show that the words ‘intent to defraud’ are not
synonymous with ‘intent to deceive’, and require some action
resulting in some disadvantage which, but for the deception,
the person deceived would have avoided.”

2.49. 1t would thus appear that the essential elements to cons-
titute an intent to defraud are (i) an intent to deceive another,
and (i) an intent to cause, by that deception, injury to some
person (ordinarily, but not necessarily, the person deceived).
The injury intended need not necessarily be pecuniary or
even economic, amounting to a deprivation of property, but
may be any harm whatsoever to any person in body, mind or
reputation. It goes without saying that the intention and
object of the person accused of fraudulent conduct is to obtain
a benefit or advantage to himself which he would not otherwise
have got. Difficulty arises only in those cases where while this
benefit or advantage to the deceiver is obvious, the injury or risk
of injury to the person deceived, or indeed to any person, is
not apparent.

2.50. We consider it desirable to replace the very unsatis-
factory definition of “fraudulently” if it can be called a defini-
tion at all, by one which will at least state the essential require-
ments as indicated by the Supreme Court and furnish a guideline
in doubtful cases. In such a definition, it would obviously be
not sufficient to relate the second element to the deceiver’s
intention to obtain an undue benefit or advantage to himself by

1. Dr. Vimla v. Delhi Administration, (1963) Supp. 2 S.C.R. 585.

2. Dr. S. Dutt v. State of U.P., (1966) 1 S.C.R. 493, 502,
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means of the deceit. To constitute culpable fraud there should
either be an intention to cause by the deception injury in the
wide sense to someone or, at any rate, an intention to induce
the person deceived to act to his disadvantage. We recommend
the following definitions:—

“A person is said to do a thing fraudulently if he does
that thing with intent to deceive another and, by such deceit,
either to cause injury to any person or to induce any person
to act to his disadvantage.”

2.51. Section 26 explains the meaning of the words “reason
to believe”, and emphasises that only if a person has sufficient
cause to believe a thing can be said to have reason to believe it.
The Code thus accepts only “rational belief” as something worth
taking notice of; and that is how in law it should be, in order
that needless controversy about the mere existence of a belief
does not arise in courts. In actual working, the explanation
has been found satisfactory, and we see no reason tc disturb it.

2.52, Section 27 says:—

“When property is in the possession of a person’s wife,
clerk or servant, on account of that person, it is in that
person’s possession within the meaning of this Code.”

This explanation is particularly useful in relation to the offence
of theft, and two illustrations under section 378 (which de-
fines “theft”) bring out the point of the explanations:— g

t(d) A being Z's servant and entrusted by Z with the
care of Z’s plate, dishonestly runs away with the plate, with-
out Z’s consent. A has committed theft.

(e) Z, going on a journey, entrusts his plate to A, the
keeper of a warehouse, till Z shall return, A carries the
plate to a goldsmith and sells it. Here the plate was not
in Z’s possession. It would not therefore be taken out of
Z’s possession and A has not committed theft, though he
may have committed criminal breach of trust.”

Section 27 is confined to a wife, clerk or servant, because
of the close proximity of such persons to the person on whose
behalf they could be holding property. The explanation is in-
tended to do away with any argument based on any nice distinc-
tion between possession and custody, without, of course, obli-
terating that distinction. We think the explanation is helpful,
and should be retained, although we do not suggest any exten-
sion of this principle to cover other persons, such as trustees,
agents or bailees.

Section 26—
“reason to
believe”

Section 27—
“possession
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2.53. Section 28 explains the word “‘counterfeit”, used most-
Iy in relation to offences governing coins, currency notes and
revenue stamps. To counterfeit is ‘‘to make one thing to re-
semble another thing intending by means of that resemblance
to practise deception or knowing it to be likely that deception
would thereby be practised.”

There are two explanations to the section, of these, the
second explanation is important. It says, ‘“when a person
causes one thing to resemble another thing, and the resemblance
is such that a person might be deceived thereby, it should be
presumed, until the contrary is proved, that the person so caus-
ing the one thing to resemble the other thing intended by means
of that resemblance to practise deception or know it to be likely
that deception would thereby be practised.”

Counterfeiting has, thus, two ingredients:
(1) actual imitation of something, and

(2) intention to induce a belief in others that the imita-
tion is the genuine article.

The explanation directs that the fact of close resemblance suffi-
cient to deceive another would be presumptive evidence that
deception was intended. It was suggested that the presump-
tion should not be obligatory, but left to the discretion of the
court; but we think that there is little room for discretion here,
in view of the terms of the explanation, and the presumption
would arise only if the court in fact thought the resemblance
close enough to deceive.

It may of course happen that an imitation prepared innocent-
ly has a close resemblance to the original. Such innocent imi-
tations, however, are not ‘“‘counterfeits”, as there is no intention
to deceive anyone, and that can be readily shown by disclosing
the purpose of the imitation. We do not think that any inno-
cent imitation can be brought within the meaning of *“counter-
feit” because of the explanation, although, of course, the inno-
cent intention, in such circumstances, will have to be disclosed
and the court persuaded that was so. In certain circumstances,
proof of innocent imitation may be onerous, but that does not
persuade us to water down the second explanation. We there-
fore propose to leave the section as it is.

2.54. Section 29 defines a ‘““document’ thus:;—

“The word ‘document’ denotes any matter expressed
or described upon any substance by means of letters, figures,
or marks or by more than one of those means intended to
be used, or which may be used, as evidence of that matter.”
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This is followed by two explanations, the first of which states
that “‘it is immaterial by what means or upon what substance
the letters, figures or marks are formed or whether the evidence
is intended for, or may be used in, a Court of Justice or not.”
The second provides that letters, figures or marks which have
a special significance according to usage should be understood
to have that meaning, “although the same may not be actually
expressed.” Half a dozen illustrations are attached.

2.55. The Evidence Act has a definition of ‘““document” which
reads 1:.—

“Document” means any matter expressed or described
upon any substance by means of letters, figures or marks,
or by more than one of these means, intended to be used, or
which may be used, for the purpose of recording that matter.

Five illustrations are given of which two are practically the same
as those given in the Code and the others are different.

The General Clauses Act also has a definition which is practi-
cally the same as the one in the Evidence Act. It reads?:—

“Document” shall include any matter written, expressed
or described upon any substance by means of letters, figures
or marks, or by more than one of those means, which is in-
tended to be used or which may be used for the purpose of
recording that matter,”

No illustrations are appended.

2.56. The main idea in all the three Acts is the same>
and the emphasis is on the “matter”  which is re-
corded, and not on the substance on which the matter is record-
ed. We feel, on the whole, that the Penal Code should contain
a definition of “document” for its own purpose, and that section
29 should be retained.

The two Explanations attached to section 29 are, we think,
helpful. The first Explanation helps to clear ambiguity about
the import of the word “‘evidence” used in the section, and is in
accord with the view of the Courts.3

Two other
definitions
of

“docu~
ment’’.

Definition
Code to be
retained

1. Section 3, Indian Evidence Act, 1872.

2. Section 3(18), General Clauses Act, 1897.

3. (a) Dhormindra v. Rex, A. 1. R. 1949, All. 353.
(b) M. S. Iyengar v. Queen 1. L. R. 4 Mad. 393.

3M of Law/71—4.
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2.57. The definition is wide enough to cover every kind of
document. Some doubt has, however, been expressed whether
it includes mechanical records of sound or image. We are an-
xious that it should, as such mechanical devices like “tape records”
are now in frequent use. The Supreme Court has held?!
that a conversation recorded on a tape is good evidence,
and obviously, if a person forges a tape record, he ought to be
punishable the same way as a person preparing a false document.
We intend to make this clear by adding an illustration to section
29. We propose, in fact, to delete some of the more obvious
illustrations under section 29, and insert some more useful ones
taken from the Evidence Act. Also we suggest a slight altera-
tion in the language of the main section to make its intention
clearer. The section should, we think, read as follows :—

“29. Document.—The word ‘document’ denotes any
matter recorded upon any substance by means of letters,
figures, or marks, or by more than one of those means, in-
tended to be used, or which may be used, as evidence of that
matter.

Explanation 1.—1t is immaterial by what means or
upon what substance the letters, figures or marks are formed,
or whether the evidence is intended for, or may be used in,
a Court of Justice or not.

Illustrations

The following are documents—
(a) a map or plan;
(b) a caricature;
(c) a writing on a metal plate,2 stone or tree3;

(d) a film, tape or other device on which sounds or
images are recorded.

Explanation 2.—Whatever is expressed by means of
letters, figures or marks as understood by mercantile or other
usage, shall be deemed to be recorded by such letters, figures
or marks within the meaning of this section, although the
same may not be actually expressed.

1. Pratap Singh Kairon (1964) 4 S.C.R. 733; A.LR. 1964 S.C. 72, 86, paragraph 15.
7. See section 3, Evidence Act. . ‘
3. As to trees, see Emp. V. Krishnappa, A.LR. 1925 Bom. 327 (Letters imprinted on trees).
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llustration

A writes his name on the back of a bill of exchange
payable to his order. The meaning of the endorse-
ment as understood by mercantile usage, is that the bill is to
be paid to the holder. The endorsement is a document,
and must be construed in the same manner as if the words

“pay to the holder” or words to that effect had been written
over the signature.” :

2.58. A “valuable security”’, mentioned in section 30, is one
kind of document, the test being that it creates or deals with a
“legal right”. No difficulty has arisen about the meaning of
this expression, although, of course, the question whether a docu-
ment does or does not create a legal right has to be determined in
each case according to the nature of the document. We do not
suggest any change in section 30.

2.59. Section 31 defines a “will”. So does the General
Clauses Act!l. The term is now so well understood that a separate
definition in the Code seems unnecessary, and the General

Clauses Act definition ought to be enough. We would, therefore,
delete section 31,

2.60. Section 32 merely says that “act” includes illegal
omissions. The General Clauses Act2 says the same thing, so
that section 32 is now unnecessary. The same considerations
apply to section 33, which explains that an act includes a series of
acts, and an omission, a series of omissions,—exactly as the
General Clauses Act does2. Both these sections can, therefore,
be omitted.

2.61. A good deal of serious crime is the result of concerted
action by several persons. Criminal law has, therefore, to deal
with the problem of individual liability, where several persons are
concerned in the commission of an offence. Sections 34 to 38
of the Code are designed for that purpose, but it is section 34
which is the most important and most frequently in use. The
principle it enacts is quite simple. To borrow the words of a
High Court Judge3, the section “embodies the ordinary common
sense principle that if two or more persons intentionally do

a thing jointly it is just the same as if each of them had done it
individually”.

Section 30—
“valuable
security”’,

Section 31—
“will>.

Sections 32
and 33—
“aCt’ ’
“‘omission’’,

Section 34.

1. Section 3(64), General Clauses Act, 1897.
2. Section 3(2), General Clauses Act, 1897.
3. Waryam Singh, 1.L.R. 1941 Lah. 423.
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2.62. The wording of section 34, however, is such that it

suggested t0 hag at times been misunderstood; and until the decision of the

remove
ambiguity.

Suggestion
to equate
with
section 149
not
approved.

Privy Council in Barendra Kumar Ghose! cleared the whole
ground, there was considerable difference of opinion regarding
its meaning. The Privy Council view has been accepted by the
Supreme Court so that about the meaning of section 34, there is
now no doubt. It is, however, desirable that the ambiguity felt
in the language of the section should be removed. At present,
the section runs thus:—

‘34, When a criminal act is done by several persons
furtherance of the common intention of all, each of such
persons is liable for that act in the same manner as if it were
done by him alone.”

Stephen J. of the Calcutta High Court, in Emperor v. Nirmal
Kanti Roy?, found difficulty in regard to the true meaning of the
phrase ““criminal act done by several persons”; and although,
in that case, two men, obviously acting in concert, had fired on
a policeman, one hitting and killing him, and the other failing to
hit him at all, the learned Judge directed the acquittal of the latter,
holding that the criminal act, i.e., murder, was done by one man
alone, and not by several persons. This view was overruled by
the Privy Council3. In order to make the meaning easier to
understand, we suggest the following re-draft of the section:—

“34. Acts done by several persons in furtherance of
common intention.—Where two or more persons, with a com-
mon intention to commit a criminal act, do any acts in fur-
therance of such common intention, each of them is liable for
the criminal act done as if it were done by him alone.”

2.63. One other suggestion in this connection needs to be
considered. It will be noticed that section 34 is attracted only
if several persons are acting in furtherance of a common intention.
The suggestion is that such common intention is not easy to
prove, and that the law regarding vicarious liability should be
further tightened to make it correspond to section 149, which
applies in case of an unlawful assembly and makes the prosecution
of a common object the test of vicarious liability. We do not,
however, think it wise to extend the rule applicable to the mem-
bers of an unlawful assembly, to every person. A ‘“‘shared
intention”” to commit a crime should, we think, remain the basis
of lability in ordinary cases. There is, we feel, considerable
difference between the furtherance of a “common intention’
mentioned in section 34 and the pursuit of a ‘“common object”
mentioned in section 149, and a possible difficulty in proving one
or the other need not demolish the distinction.

1. Barendra Kumar Ghose, A.LR. 1925 P.C. 1.
2. Emperor v. Nifmal Kanti Roy, LLL.R. 41 Cal. 1072,
3. Barendra Kumar Ghose, ALR. 1925 P.C. 1.
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2.64. Section 35 deals with a situation where an offence
requires a particular criminal intention or knowledge and is
committed by several persons. Each of them who joins the act
with such knowledge or intention is liable in the same way as
if it were done by him alone with that intention or knowledge.
This is complementary to the main rule in section 34, and the
two have to be read together. There is no need to clarify the
position further, and we are suggesting only a small verbal altera-
tion in the section?, namely, for the words “several persons”
the words “two or more persons” may be substituted.

2.65. Section 36, again, says what is plain common sense:
if the causing of any effect by an act or an omission is an offence,
the causing of the same effect partly by an act and partly by an
omission would also be an offence. It was, perhaps, unnecessary
to put such a proposition in the Code itself; but, since it is there,
we do not think we should now delete it.

2.66. Section 37 provides that when several acts are done so
as to result together in the commission of an offence, the doing
of any one of them with an intention to co-operate in the offence
(which may not be the same as an intention common to all),
makes the actor liable to be punished for the commission of the
offence, while section 38 provides “‘that where several persons
are concerned in the commission of a criminal act, they may
be guilty of different offences”. These provisions have presented
no difficulty in actual working, and need not be disturbed.

2.67. No amendment is required in section 39 which defines
the expression ‘““voluntarily”,

2.68. The three clauses of section 40 give three different
definitions of the expression “offence”. The first clause provides
that except in the chapters and sections mentioned in clauses 2
and 3 the word offence denotes “a thing made punishable by
the Code”. According to clause 2, in chapters IV and VA and
also in some 34 sections enumerated therein, the word offence
denotes “a thing punishable under the Code or any special or
local law”. Clause 3 lays down that, in the eight sections men-
tioned therein, the word “offence” has “the same meaning when
the thing punishable under the special or local law is punishable
under such law with imprisonment for a term of six months or
upwards whether with or without fine.”

It appears to us that the present definition is rather awkward
and is not conducive to either clarity or convenience. When-
ever a question arises as to the meaning of the word “offence”
appearing in a particular section of the Code, one has to go back
to section 40 and wade through the clauses to find out where the

Section 35

Section 36.

Sections 37
and 38.

Section 39—
“Volunta-
rily”,

Section 40—
“offence”.

1. Cf. section 34 as proposed to be amended in paragraph 2.62 above.
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section in question is mentioned. We feel that the simple defini-
tion of the word “‘offence” in the General Clauses Act? should
be sufficient for the Code. If the word “offence” occuring in a
particular section of the Code is intended to have a different

meaning, the matter may be dealt with suitably in that particular
section.?

2.69. The Code refers in several places3 to “offences punish-
able with death or imprisonment for life”, the obvious intention
being to cover only those offences for which death is either the
only punishment prescribed or at least one of the punishments
permissible under the law. Though the expression is not in-
tended to cover an offence for which one of the alternative punish-
ments provided is imprisonment for life (e.g., the offence of
sedition under section 124A), it is possible to argue that it does.
Such an interpretation has been accepted by the Court in regard
to section 497(1) of the Code of Criminal Procedure where this
expression occurs. We therefore propose to add in the Penal
Code a definition of “capital offence” as meaning any offence
for which death is the only punishment, or one of the punishments,
provided by law and use this expression instead of the longer and
ambiguous phrase “offences punishable with death or imprison-
ment for life” in the relevant sections.

2.70. Section 41 and 42, which define the expressions ‘“‘special

law” and “local law”, respectively, do not require any modi-
fication.

2.71. Section 43 defines the expressions “illegal” and “legally
bound” as follows :—

“The word ‘illegal’ is applicable to everything which is
an offence, or which is prohibited by law, or which furnishes
ground for a civil action: and a person is said to be ‘legally
bound to do’ whatever it is illegal in him to omit™.

According to the section a person is legally bound to do only what
is “illegal” in him to omit and what is “illegal” is by definition
what is an offence, or what is prohibited or what is actionable
under civil law. The definitions are, as it were, in a circle and
have led to difficulties.

2.72. In a case4 which went up to the Privy Council, the
question whether a person failing to furnish information required
by a Wakf Committee under section 3 of the Mussalman Wakf

1. General Clauses Act, 1897, section 3(38):_——. .
“offence” shall mean any act or omission made punishable by any law for the
time being in force.

2. See, for instance, sections 73 and 90.
3. See, for instance, sections 115, 118, 120B, 388, 389, 506.
4. Ali Mohemed v. Emp., ALR. 1945 P.C. 147,
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Act, 1923, (as amended in Bombay) could be proceeded against
in the High Court for contempt under the Contempt of Courts
Act, 1926. The objection taken was that, under section 2(3)
of the latter Act, the High Court could not take cognizance of the
contempt of a subordinate court, where such contempt is an
offence punishable under the Indian Penal Code. It was argued,
that the failure to furnish the information in question was an
offence under section 176, Indian Penal Code. This argument
was rejected by the Privy Council on the following chain of
reasoning :—

(i) section 176 applies only where a person is “legally
bound” to furnish information;

(ii) a person is “legally bound” to do only what is
“illegal” for him to omit;

(@) it is “illegal” for a person to omit that which is an
“offence’”; and

(iv) an “offence” in section 43 is only that which is
punishable under the Indian Penal Code.

It was therefore held that section 176 applied only to a failure
which is an offence under some section of the Indian Penal Code
’ and not an offence under the Wakf Act.

“If no other section of the Penal Code dealt with the matter,
then, one must conclude that the particular crime, though punish-
able under some other enactment, is not punishable under the
Code, and would not fall under section 176." Therefore, the High
Court was not prohibited from dealing with it under the Con-
tempt of Courts Act.” .

In other words the Privy Council was of the view, that, in
order to take action under the Penal Code against a person
for not having done something he is “legally bound to do”, it
is necessary to show that the omission to do that thing amounts
to an offence and further such “offence” should come within the
definition of that expression in the Penal Code.

2.73. Our recommendation to omit the definition of the
expression “offence” in the Penal Code, whereby the wider
definition of the word in the General Clauses Act will come into
operation, will obviate the difficulty pointed out by the Privy
Council in taking action under the Code for “offences’” under
other Acts. However, difficulties would still arise if the omis-
sion to do what is enjoined by law is not made an offence under
the particular Act in question. In other words, under the pre-
sent definition of the term “legally bound”, unless a law which
enjoins a person to do a particular thing also lays down, in so
many words, that the person shall not omit to do that thing,
then the person cannot be considered “legally bound” to do
that thing.

Amend-
ment
recom-
mended.
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The Law Commission had occasion to consider the matter
in connection with the Commission of Inquiry Act, 1952, and a
provision by way of clarification was recommended to be added
to section 5 of that Act.! The matter, however, is of wider
importance as similar difficulties may arise in respect of provisions
in other laws.

We therefore recommend that the definition of the expres-
sion “legally bound” be widened so that it covers its primary
significance of being bound by law to do a thing. Section 43
may be revised as follows :—

“43. (1) A thing is illegal if it is an offence, or is prohi-
bited by law, .or furnishes ground for a civil action.

(2) A person is legally bound to do a thing, when
he is bound by law to do that thing, or when it is illegal in
him to omit to do that thing”.

2.74. No change is needed in sections 44 to 47 which define
the expressions “injury”, “life”, “death” and *“animal”.

2.75. The words “vessel”, “year”, “month” and ‘section”
are defined in the General Clauses Act? and the definitions can
well apply where the words are used in the Code. Sections
48, 49 and 50 are accordingly unnecessary and may be omitted.

276. Section 51 defines “oath” as including “a solemn
affirmation substituted by law for an oath, and any declaration
required or authorised by law to be made before a public servant
or to be used for the purpose of proof whether before a Court
of Justice or not”. So far as solemn affirmations are concerned,
the definition3 in the General Clauses Act is sufficient to cover
them. The second part of section 51 relating to various decla-
rations does not seem to be appropriate or necessary. Most
of the sections of the Code (sections 21, 178 and 181) where the
expression ‘“‘oath” occurs, use it in the context of the adminis-
tration of the oath by a Court or public servant, and this part of
the definition is hardly applicable to those sections. Even as
regards section 191 which punishes false statements made on

- “oath”, this part of the definition relating to declarations is not
needed, as there are, in various special laws4 provisions for
punishing false statement in declarations. Further, there is a
provision in section 199 of the Code which specifically covers

1. 24th Report, pp. 18, 24, 28.
2 General Clauses Act, 1897, section 3, clauses (63), (66), (35) and (54) respectively.
3. Section 3(37), General Clauses Act, 1897, is quoted below :(—

«(37) oath shall include affirmation and declaration in the case of persons by

law allowed to affirm or declare instead of swearing;”

4. See, for instance, section 45 of the Special Marriage Act, 1954, section 277 of the Income-
tax Act, 1961 and section 12(1) of the Passport Act, 1967.




41

false statements in statutory declarations. We consider that
this definition of “oath” in the General Clauses Act is sufficient
and that section 51 may, therefore, be omitted.

2.77. Section 52 defines the expression “good faith™ as fol-
lows :(—

“Nothing is said to be done or believed in ‘good faith’
which is done or believed without due care and attention”.

The definition of “good faith” in the General Clauses Act is
very different. For purposes of laws other than the Indian
Penal Code, “a thing shall be deemed to be done in ‘good faith’
where it is in fact done honestly, whether it is done negligently
or not”. When the two definitions are viewed in juxtaposition,
it may appear that just as honesty of purpose alone is sufficient
to make an act bona fide under other laws, due care and attention
are necessary and sufficient under the Penal Code. The two
definitions seem to approach the question from two different
standpoints and to have nothing in common between them.
As one writer has expressed it “while the general definition con-
dones negligence and carelessness, if only there was honesty,
the Code regards honesty as immaterial, and the presence of care
and attention as all in all.”’t

2.78. There is also an observation by the Supreme Court
which may appear to support this view. In a case of defama-
tion, the High Court of Punjab, rejecting the plea of good faith
put forward by the accused, held? :—

“Good faith therefore implies, not only an upright mental
attitude and clear conscience of a person, but also the doing
of an act showing that ordinary prudence has been exercised
according to the standards of a reasonable person. ‘Good
faith’ contemplates an honest effort to ascertain the facts
upon which exercise of the power must rest. It must, there-
fore, be summed as an honest determination from ascertained
facts. ‘Good faith’ precludes pretence or deceit and also
negligence and recklessness. A lack of diligence, which an
honest man of ordinary prudence is accustomed to exercise,
is, in law, a want of good faith.”

On appeal, the Supreme Court took a different view on the
facts, and set aside the conviction. Though the judgment did
not turn onthe presence or absence of honesty of purpose, it
contains the observation that “the element of honesty which is
introduced by the definition prescribed by the General Clauses
Act is not introduced by the definition of the Code and we are

Section 52—

“good faith”
—definition
in the
General
Clauses
Act.

Is honesty
of purpose
immaterial?

1. Gour, Penal Code (1961) Vol. 1, page 193.
2. Harbajan Singh v. State of Punjab, A.LR. 1961 Punjab 215.
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governed by the dafinition prescribed by section 52 of the Code”’ 1.
By this observation, the Supreme Court did not, we feel sure,
intend to lay down a rule different from what was enunciated in
the High Court as to the meaning of “good faith”. It only
wished to point out that the Code does not express the require-
ment of honesty. )

It appears to us that the definition in the Code is merely
emphasising the need for care and attention while notexcluding
the need for honesty of purpose, since honesty is implicit in the
concept of good faith. , It is difficult to imagine how a dishonest
act can be said to be done in “good faith”. The Code stresses
the aspect of care and attention, because under the Code the
fact that an act was done in good faith constitutes a defence either
generally as regards criminal liability or specifically as regards
particular offences. Even an act done with an honest purpose
will, if done rashly and negligently, amount to an offence.

2.79. The view that honesty is implicit in the idea of good
faith receives support from a number of reported decisions.
In a case where section 499, ninth exception, was at issue, the
Privy Council observed :—

[

...... it was accordingly this question, and this ques-
tion only, which the jury charged by Sir Charles Fox had to
try, namely, whether in publishing the libels admitted to
be false, Mr. Arnold did so in good faith because he believed
them to be true, having given due care and attention to seeing
that they were so. If the jury were satisfied that he did give
that due care and attention and that he acted in good faith,
then the exception formed a good defence, and the accused
would be found not guilty.”

2.80. Tt is therefore quite clear that the definition in the Code
does not intend to exclude hortesty. However, in view of the
possibility of the observation by the Supreme Court noted earlier
being taken as an expression of a different view of the matter, we
feel that it would be better to make the definition more explicit.

We therefore recommend that section 52 may be revised
as below —

“52. Good faith.— A thing is said to be done or believ-
ed in good faith when it is done or believed honestly and with
due care and attention”.

2.81. Section 52A defines the expression “harbour”, as
follows:—

“Except in section 157, and in section 130 in the case in
which the harbour is given by the wife or husband of the per-
son harboured, the word ‘harbour’, includes the supplying a

1. Harbajan Singh v. State of Punjab (1965) S.C.R. 235, 243.
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person with shelter, food, drink, money, clothes, arms, ammuni-
tion or means of conveyance, or the assisting a person by any
means, whether of the same kind, as those enumerated in this
section or not, to evade apprehension.”

Though the expression occurs only in six sections of the Code
(sections 130, 136, 157, 212, 216 and 216A), the definition does
not apply to all of them. As is indicated by the opening por-
tion, it does not apply to section 157, and in regard to section
130, it is inapplicable in certain cases. In these two contexts,
the meaning to be assigned to the expression “harbour” would
apparently be the dictionary meaning, i.e. “to provide for, to
shelter, to lodge, to entertain.”

Now, if the meaning to be assigned to the expression in sec-
tions 130 and 157 is its dictionary or non-statutory meanings,
then, it would be better to provide for it in those two sections
rather than make a clumsy exception in the general definition.
Section 52A may be revised as follows:—

“52A. Harbouring.—The expression ‘harbouring’ means
giving shelter to a person, and includes supplying a person
with food, drink, money, clothes, arms, ammunition or
means of conveyance, or assisting a person in any manner tc
evade apprehension.”

2.82. It will be noticed that this chapter of general explana-
tions is lacking in systematic arrangement. Simple definitions
of words like “animal’, ““injury”, “life”’, “man” etc., are inter-
spersed between elaborate explanations of basic concepts of the
criminal law. There does not seemto be any logical, or even
alphabetical, order in setting them down. With the applica-
tion of the General Clauses Act for the interpretation of the
Code and the consequent omission of a number of sections,
the chapter will have even more gaps and less orderliness than it
has at present. We, therefore, recommend a revised and re-
arranged Chapter 2 in which the amendments proposed by us
in particular sections have been incorporated and other formal
or verbal changes, not affecting the substance, have also been
made.!

Revision
of whole
Chapter
recom-

mended.

1. See the proposed draft of the Indian Penal Code (Amendment) Bill, clause 5.
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CHAPTER 3
PUNISHMENT

3.1. The punishmentsto which an offender is liable under
the Code, as enumerated in section 53, affect his life, liberty or
property. The corporal punishment of whipping, which was
first added and regulated by the Whipping Act of 1864 (repealed
and replaced by the Whipping Act of 1909), was abolished in
1955. Apart from the extreme sentence of death which is per-
missible under very few sections, the punishments provided'in
the Code either deprive the offender of his liberty or of his property
or both. Loss of liberty may take the form of imprisonment for
life or for a specified term; and the latter may be either rigorous,
that is, with hard labour, or simple, that is, without compulsory
labour of any sort. Loss of property may be caused either by
directing forfeiture to the State of specific property of the offender
or by ordering him to pay a specified sum as fine.

3.2. These punishments have been in vogue everywhere from
ancient times and have come to be recognised as the normal
methods available for dealing with criminals. While legal
systems based on, or deriving from, English common law
and jurisprudence have not adopted any other forms of punish-
ments, we found that the penal codes of some European coun-
tries, particularly that of Russia, provided for certain additional
punishments which appeared to be worth considering. We
accordingly included in our Questionnaire a question in the
following terms :—

“The punishments provided in the Code are death,
imprisonment for life, rigorous and simple imprisonment,
forfeiture of property and fine. Do you consider it necessary
or desirable to add any other punishments, e.g.,

banishment for a term to a specified locality
thin India;

b) externment for a term from a specified locality;
(¢) corrective labour;

(d) imposition of a duty to make amends to the vic-
tim by repairing the damage done by the offence;

(e) publication of name of the offender and details
of the offence and sentence;

(f) ‘confiscation.

“In respect of what offence or types of offences would
such punishments be appropriate?”’

44
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As was to be expected, interesting, but widely differing, views
are expressed by the Judges, lawyers and others consulted by
us.

3.3. Banishment or exile from the king’s realm was a recog-
nised punishment in ancient and mediaeval times, mainly for the
king’s enemies and political offenders of a certain status. In
modern conditions, however, it can hardly be contemplated as
a judicial sentence following conviction for a crime, however
serious that crime may be. It might indeed be regarded as a
serious violation of a human right to provide by law for the
banishment of a citizen from the country even as a punishment
for a serious crime. The question was therefore limited to the
desirability of punishing an offender with banishment for a
certain term to a specified locality within India.

3.4. Such a punishment is provided for in the U.S.S.R.
under the name of exile. According to article 25 of the Russian
Penal Code, ‘exile shall consist in the removal of a convicted
person from the place of his residence, with obligatory settlement
in a certain locality. It may be assigned as a supplementary
punishment for a term of two to five years, only in instances
specially indicated in the Penal Code. The organisation of work
of exiles shall be the responsibility of executive committees of
local Soviets of working people’s deputies. The procedure,
places and conditions for serving exile shall be established by
legislation of the U.S.S.R.

3.5. The suggestion did not find favour in any quarter. From
the practical point of view, it almost necessarily involves the
establishment of a penal settlement in each State, somewhat
similar to the settlement in the Andaman Islands where convicts
sentenced to transportation for life used to be sent. The running
of such settlements and keeping effective control over the convict
banished thereto will give rise to difficult problems of adminis-
tration. If the control were to be strict, the settlements would
degenerate into concentration camps. As an alternative to
long-term imprisonment, banishment does not appear to have
any appreciable advantage and cannot be recommended.

3.6. Another possible punishment which we considered was
externment of the offender for a term from a specified locality.
The underlying idea was that, if the offender was dissociated
from his surrounding, his capacity for committing crimes of a
particular type would be reduced. For instance, where the crime
is one which is facilitated by the bad influence which the crimi-
nal exercises over the community in an area, it might be useful
to keep him out of that area for a specified period. Again, for
offences under section 188 of the Code constituted by a violation
of an order under section 144 of the Code of Criminal Procedure
and similar offences against the public tranquility, an order
of externment might be a more suitable and effective punishment
than a sentence of imprisonment for a short period.
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3.7. We' found opinion on the subject more or less equally
divided. Executive authorities were generally inclined in favour
of such a punishment. The Bombay Act empowers the Com-
missioner of Police in the City of Bombay to pass externment
orders against criminals as an executive measure, subject to review
by the courts. While the State Government authorities thought
this was a useful piece of legislation for keeping the goonda

elements of the city under control, other expressed a contrary -

view doubting it efficiency and stressing the scope it affords
for harassment and corruption.

3.8. We think there are serious and basic objections to
prescribing externment as a form of judicial punishment, whether
in addition to, or in lieu of, imprisonment for a term. If extern-
ment is effectively enforced, it is bound to be harsh on the offen-
der as well as his dependants. On being driven away from his
normal environment, he will naturally find it difficult to rehabi-
litate himself and find honest means of livelihood. If, as is
likely, it results in his living apart from his family, the psycho-
logical effect on him will hardly be towards reformation and
turning over a new leaf. As regards the non-criminal, agitational
type of offender who is bent on breaking lawfully promulgated
order is for an ulterior object, the exterament order is more likely
to be flouted than obeyed. On the whole, we think that the dis-
advantages and objections to this form of punishment are serious,
and are unable to recommend its inclusion in the Penal Code.1

3.9. A current development in penology is the emphasis on
reformation and rehabilitation of the offender instead of retri-
bution. This has led to an increasing use of non-custodial
measures of punishment as contrasted with imprisonment of
the traditional pattern. One form is known as corrective labour,
the main object being to make the convict work at his own
place or at a work-centre outside the ordinary prison and thereby
avoid the necessary evils of a prison life.

3.10. This mode of punishment has been in force in the
U.S.S.R. for a long time. Ideologically, it is traceable to the
teachings of Lenin. According to Conrad’s Crime and its
Correction,? Lenin’s “Summary of the Essence of the Section
Concerning Punishments of the Party Programme of 1919
formulated four basic points :—

(i) The administration of criminal justice should rely
on the principle of the conditional discharge of the offender.

(i) Courts should express the attitude of society towards
crime and the criminal through the exercise of social repri-
mand.

1. This is the view of the majority. Shri R. L. Narasimham has given a separate note

on the subject.
2. Conrad, Crime and its Correction, (1965) page 157.
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(iif) Punishment should be without deprivation of liberty,
as, for example, corrective labour on special public projects.

(iv) Prisons should be transformed into educational
institutions in which offenders are educated rather than
isolated.

These are impeccable ideals which can hardly be improved
upon by any penal law reformer. The working of a corrective
labour system in U.S.S.R. has been described! thus :—

“Corrective labour is claimed to be one of the most
typical penalties in Soviet law. Its essential feature is that
the offender is not deprived of his liberty. A corrective labour
sentence is served either at the place of the offender’s ordinary
work, or in a special corrective labour institution in the locality
where the offender is domiciled. The court decides which
of these two alternatives will be applied. In both cases, a part
ranging from five to twenty per cent is withheld from the
“offender’s salary.” Tt is stressed, however, by Soviet authors
that corrective labour should not be equated with a fine.
The essential punishment is the work that has to be done;
further, a fine is a fixed sum, while the amount of money
withheld from one’s salary alters according to his salary.

“Corrective labour is the standard penalty in most cases
where the seriousness of the offence does not require the
offender to be isolated from society. One year is the
longest period for which it can be imposed; one month is the
minimum.

“The lighter form of corrective labour is that under which
the offender continues working at the same place as at the
time of his sentence. The other form of corrective labour
consists in assigning work to him in the locality where he lives;
this will usually mean heavy physical work; the place where
the offender is put to work must be within reach of his living
quarters, because....the essential feature of corrective
labour is that the offender is not deprived of his liberty and
can go home after he has done his day’s work. When the
court has sentenced a person to corrective labour in a special
corrective “labour institution, the selection of the institution
rests with the corrective labour inspectorate, a branch of
the Ministry of Internal Affairs.”

To complete the picture from the legislative angle, we repro-
duce here articles 27 and 28 of the Criminal Code of the
R.S. F.S.R. 1960 :—

“Article 27—Correctional tasks without deprivation of
freedom.

1. Szi mai (Ed.), Law in Eastern Europe, (1964), pages 211, 212.
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Correctional tasks without deprivation of freedom
shall be assigned for a term of one month to one year and
shall be served, in accordance with the Jjudgment of the court,
either at the place of work of the convicted person or in any
other place determined by the agencies in charge of apph-
cation of correctional tasks, but in the convicted person’s
district of residence.

Deductions from the wages of a person condemned
to correctional tasks without deprivation of freedom shall
be made at a rate established by the judgment of the court
within the limits ‘of five to twenty per cent of the wages,
and shall be transferred to the State.

“For persons deemed incapable of working, a court
may replace correctional tasks by a fine, social censure, or
imposition of the duty to make amends for the harm caused.

The time of serving correctional tasks, including time
served at the place of work of the convicted person, shall
not be counted in job seniority.

If a convicted person serves correctional tasks under
conditions of conscientious work and exemplary conduct,
the court may, after the convicted person has served such
punishment, upon petition of a social organisation or collective
working people, include the time of serving correctional
tasks in his job seniority.

Article 28—Consequences of evasion of correctional
tasks.

In the event that a person evades serving correctional
tasks at the place of work, the court may replace the sentence
by correctional tasks at places determined by agencies in
charge of application of such punishment. In the event of
evasion of correctional tasks in the places determined by
the designated agencies, the court may “replace the sentence
by deprivation of freedom, with every three days of the un-
served term of correctional tasks to be replaced by one day
of deprivation of freedom.” ‘

3.11. While we consider that this system with the necessary
modifications should be adopted and tried, we do not suggest
any textual amendment of the Code for implementing it straight-
away, as we are conscious that it cannot be worked without
a host of provisions dealing with various administrative matters.
Here we indicate, very broadly, the features of the punishment
which we have in mind, and recommend that appropriate legis-
lation should be undertaken separately on the subject :—

(1) Corrective labour, without deprivation of freedom,
is intended to be a substitute for short term imprisonment,
so that the defects of jail administration, like contamination
by association with hardened criminals, may be avoided.
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{2) The essence of the punishment will be working on
reduced wages at a public work centre.

(3) The punishment will be awarded by the court, and
not by the executive government or by prison authorities.

(4) This will be different from “work-release” (as
employed in the U.S.A.), or “‘semi-liberie” (as ‘in force in
France or Belgium), under which the prisoner is released
from confinement during specified hours of the day, usually
for the purpose of private employment.! He returns to
confinement during non-working hours. It is a mode cf
punishment for persons convicted of minor offences and
sentenced to short-term imprisonment. Used as a sentencing
procedure, work-release occupies a position somewhere
between probation and full-time incarceration. The correc-
tive labour system, however, involves no deprivation of free-
dom, whether total or partial.

(5) The punishment of corrective labour will be primarily
suitable for persons belonging to the labouring classes.

(6) Offences punishable with death, imprisonment for
life or imprisonment for a term exceeding 7 years should be
excluded from this punishment.

(7) The maximum period of corrective labour will be
one year and the minimum one month,

(8) There will be no deprivation of freedom. Work
shall be assigned in accordance with the judgment of
the court, either at the place of work of the convicted person,
or in any place determined by the agencies in charge of
administration of the law, but, as far as possible, in the
convicted person’s district of residence.

(9) Deductions from the wages of the person sentenced
to corrective labour will be made at a rate laid down by the
judgment of the court and credited to the State. The rate
may be between 5% and 209, of the wages.

(10) If the convicted person evades correctional labour
at the assigned place of work, then the court may direct him
to undergo corrective labour at places determined bv the
agencies in charge of administration of this punishment,
and if he evades this also, then the court may punish him with
imprisonment in default.

1. Stanley Group, “Work Release for short-term Offenders in France and the United
States” (July, 1968) 10 Canadian Journal of Corrections, No. 3, page 490.

3 M of Law/71-—5.
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(11) The period of imprisonment in default will be so
calculated that for every three days of the unserved term of
corrective labour, there shall be not more than one day of
imprisonment in default. The actual period will be fixed
by the court on an appiication made to it after disobediénce
by the convict.1 .

Compen- 3.12. Reparation to the victim of an offence has been receiving
sation increased attention in recent times. In part, this is due to
(f:g{lse‘éﬂury a realisation that mere punishment of the offender, though

it may exhaust the primary function of the criminal law,
is not total fulfilment of the role of the law. It has been
observed? :—

“The injured party is not always adequately served by
civil courts, and in the criminal law he often takes a back
seat. Having given his evidence, he stands aside and watches
the offended majesty of public justice being satisfied by
conviction and sentence. He himself is fortunate if he gets
compensation, or even his expenses. Often, he must have
recourse to the civil courts to reclaim his property, and, not
infrequently, may have suffered a loss or injury for which he
cannot be recompensed.”

At one time in the evolution of criminal jurisprudence, the
idea of reparation of the victim of the wrong occupied a major
place in most legal systems. The punitive or criminal aspect
of the wrong gradually claimed recognition and, for some
time, the two were mixed or combined in the same proceedings.
Later, the civil or reparation aspect became subordinate, and the
criminal courts concerned themselves almost wholly with the
punitive aspect. In recent times, however, the compensation
aspect is regaining its importance, not of course as the principal
aim of criminal proceedings, but as a recognised ancillary thereto.

Three 3.13. Three patterns of compensating the victim of a crime
patterns can be noted. The State may take upon itself this responsibility
compen- in defined classes of cases. Secondly, the offender can be
sation. sentenced to pay a fine by way of punishment for the offence and,

out of that fine, compensation can be awarded to the victim.
Thirdly, the court trying the offender can, in addition to punish-
ing him according to law, direct him to pay compensation to the
victim of the crime, or otherwise make amends by repairing
the damage done by the offence.

1. Legislation on the lines indicated above could be undertaken either by the Centre under
entry 1 (Criminal Law) of the Concurrent List or by the States under entry 4, (Prisons,
reformatories, Borstal institutions and other institutions of a like nature and persons
detained therein) on the State List. : .

2. Note “Crimz and Punishment—Reparation to the Victim”, (1959) 227 Law Times
117.
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3.14. The question whether this direct method of compen- Opinion
sating the victim of a crime should be adopted and provided for ' favour
in the Penal Code was included in the questionnaire. Objection g] propo-
to this suggestion was voiced by a number of persons consulted, )
principally on the apprehension that it might convert the criminal
trial into a protracted inquiry into matters of a civil nature.

'Ther;: was however a large body of opinion in favour of the pro-
posal.

3.15. We notice that in some European countries provision Provision
is made for payment of compensation to the victim of the crime !°F
in the course of the criminal proceedings. In France, they i
can be combined with the criminal prosecution, a claim— in other
actione civile—by the injured party—partie civile—for compen- legal
sation!. The guiding principle of the actione civile is that, as Systems.
far as possible, the injured party should be put back into the
position which he occupied before the offence took place.
Damages are awarded to cover not only the loss actually sustained,
but also potential loss or loss of profit consequential upon the
injury. The damages must not, however, exceed the loss which
they are designed to repair. Remedies other than the award
of damages are also envisaged, such as the restitution of stolen
property, closing of the premises where a trade has been carried
on illegally, advertising the findings of the Court in suitable
newspapers at the expense of the accused, and payment of the
costs of the prosecution. While the actione civile can be brought
only by the injured party, other. persons concerned besides the
accused, may be joined as defendants. It has been stated that
- certain measure of immediate personal interest in setting the
machinery of criminal law in motion can supplement the in-
adequacy of public action, that civil proceedings are costly com-
pared with the criminal prosecution, and that to allow the victim
to intervene is an expedient procedure2.

Under the German Code of Criminal Procedure3, the injured
person or his heir may, in the criminal proceedings, assert against
the accused a claim ‘involving property rights arising out of the
offence’. To facilitate the filing of such claim, the law provides
that the injured party should be notified of the filing of the crimi-
nal proceedings. The claim can be made by oral or written
motion and has the same effect as bringing an action in civil
litigation. The injured party.or his representative is entitled
to participate in the main trial.

In Russia, one of the punishments prescribed in the Criminal
Code is ‘imposition of the duty to make amends for the harm

1. French Code of Criminal Procedure, articles 2, 3, 85 to 91, 114 to 121, 371 to 375.

2. Views of French Commentator Vabres, Traite de troit, Criminal et de Legislation, Penal
Comparee, 31d ed. paras. 1091, 1128, referred to by Howard in (1958) 21 Modern Law
Review 387.

3. Sections 403 to 406a, German Code of (;riminal Procedure.
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caused” Execution of this duty consists in (i) direct elimination,
by one'sown resources, of the harm caused, or (ii)) compensation,
with one’s own means, for material loss, or (iii) a public apology
before the victim or before members of the collective in a ‘form
prescribed by the court. Punishment in the first form may be
assigned when the court considers that the offender is capable
of making amends in the indicated manner. Punishment
in the second form may be assigned if the loss caused does not
exceed one hundred rubles. Punishment in the third form may
be assigned:if there has been an infringement of personal inte-
grity or dignity or a violation of the rules of socialist communal
life not causing material loss. If the convicted person fails to
carry out the court’s order within the specified period, the court
may replace this punishment by correctional tasks, or a fine,
or dismissal from office, or social censure2,

3.16. We do not think that any such elaborate procedure as
is provided in France or Germany would be suitable for our
criminal courts. Tt would be unwise to create a legal right in
the person or persons injured by the offence to join in the criminal
proceedings from the beginning as a regular third party. This
would only lead to a mixing up of civil and criminal procedures
which, in our legal system, are kept separate, a confusion of
issues and a prolongation of the trial. The Russian model
might be workable, but its field of application is obviously
limited to minor offences where the harm done, or damage caused,
is small. Further, it is not essentially different from compen-
sating the victim of the offence out of the fine to which the offen-
der could be sentenced under our law.

3.17. We have a fairly comprehensive provision for payment
of compensation to the injured party under section 545 of the
Criminal Procedure Code. It is regrettable that our courts
do not exercise their salutary powers under this section as freely
and liberally as could be desired. The section has, no doubt,
its limitations. Its application depends, in the first instance,
on whether the court considers a substantial fine proper punish-
ment for the offence. In the more serious cases, the court may
think that a heavy fine in addition to imprisonment for a long
term is not justifiable, especially when the public prosecutor
ignores the plight of the victim of the offence and does not press
for compensation on his behalf, Another limitation stems from
the fact that the magistrate’s power to impose a fine is itself
limited. At present, a magistrate of the first class cannot impose
a fine exceeding two thousand rupees and a Magistrate of the
second class cannot impose a fine exceeding five hundred rupees.
Further, under section 545(1)(b), the court has to be satisfied that
substantial compensation is recoverable in a civil court by the
person to whom loss or injury has been caused by the offence.
In our last Report on the Criminal Procedure Code, we have

1. RSFSR Criminal Code (1950), article 21.
2. Ibid., article 32.

1 ; i ‘ v E b
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fecommended?! that the word substantial” should be omitted
{tom this section, and also that the maximum fine imposable
by magistrates of the first class should be increased to five
thousand rupees and the maximum fine imposable by magistrates
of the second class should be increased to one thousand rupees. 2
When the law is amended as suggested by the Commission and
a liberal use of section 545 of the Criminal Procedure Code is
made by the courts, it would, in our opinion, go a long ‘way to
meet the complaint that the victim of the offence is ignored by
the criminal courts and, if he wishes to recover damages, he has
necessarily to resort to a protracted and costly civil litigation.

3.18. We do not see any great advantage in providing an
additional punishment on the Russian model. 'Whether it is
called “duty to make amends for the harm caused”, or “payment
of compensation to the victim of the offence”, the object of the
punishment is much the same as is now achieved {or can be
achieved) under section 545 of the Criminal Procedure Code.
It is doubtful whether an order of the sentencing court to make
amends in kind (“directly eliminate, by one’s own resources, the
harm caused”, as the Russian Code puts it) will be easy to enforce
or otherwise satisfactory from the point of view of the victim
of the offence. There is no material difference between the court
sentencing the offender to pay a certain sum as compensation
for loss or injury caused, and the court sentencing him to a fine
and simultaneously ordering that the whole or a specified part
of the fine shall be paid to the victim of the offence by way of
such compensation. It may be true that the latter often finds the
procedure for obtaining this amount from the court, after the
fine has been realised, long drawn, expensive and harassing, but
he will probably find an order of the court directing the offender
to pay up compensation equally difficult to execute. We are,
therefore, unable to recommend this additional punishment for
specific mention and inclusion in the Penal Code.3

3.19. We think, however, that the Penal Code should give
prominence to this aspect of compensating the victim of the
offence out of the fine imposed on the offender. At present the
legal provision in this regard is tucked away in the last mis-
cellaneous chapter of the Code of Criminal Procedure. It seems
to us that, as a substantive power of the trial court, it deserves
to be mentioned specifically in the Penal Code chapter on punish-
ments along with the provisions relating to fines. We recom-
mend the insertion of the following section immediately before
section 63 of the Penal Code :—

. “62. Order to pay compensation out of fine to victim
of offence.—Whenever a person is convicted of an offence

1. 41st Report, Vol. I, paragraph 46.12 and paragraph 3.12.
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2. These recommendations have been accepted vide clauses 31 and 365 of the Code of

Criminal Procedure Bill, 1970 introduced in the Rajya Sabha.

3. This is the view of the majority. Shri R.L. Narasimham has given a separate note

on the subject.
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punishable under Chapter 16, Chapter 17 “or Chapter 21
of this Code or of an abetment of such offence or of a criminal
conspiracy to commit such offence and is sentenced to a fine,
whether with or without imprisonment,

_ and the Court is of opinion that compensation is re-
coverable by civil suit by any person for loss or injury caused
to him by that offence, '

it shall be competent to the Court to direct by the sen-
tence that the whole or any part of the fine realised from the
offender shall be paid by way of compensation to such person
for the said loss or injury. :

Explanation.—Expenses properly incurred by such per-
son in the prosecution of the case shall be deemed part of the
loss caused to him by the offence.”

When this provision is made in the Penal Code, it will be necessary
sititably to modify section 545 of the Code of Criminal Procedure,
1898, to bring it into line with this provision. It may be pro-
vided in the modified section 545 that, in every case where the new
section 62 of the Penal Code is attracted, but the Court decides
not to make an order for payment of compensation out of the
fine, it should record its reasons. v

3.20. We have mentioned above! that one of the patterns of’
compensating the victim of a crime noticeable in other legal
systems is the State undertaking this responsibility in defined
classes of cases. According to traditional legal notions, the
court’s adjudication in a criminal trial is directed towards the
sanction to be applied to the offender, and except in a few isolated
cases when the law allowed the criminal courts to grant restitution,
the victim of a crime could not seek compensation in the criminal
court. The responsibility of the State ended with the prosecu-
tion and it was not to be regarded as under any legal obligation
to protect the lives and property of its citizens from criminal
depradations. Consequently, there could be no legal claim
against the State for compensation.

With the emergence of the social welfare $tate‘, these tradi~
tional notions of State immunity are undergoing rapid change.
The idea that the victim of the crime deserves as much attention

1. Paragraph 3.13, supra.
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from the State as the criminal and that, if the State fails to pro-
tect its citizens against violence, it can legitimately be called upon
to compensate the victim, is gaining ground in western countries. 1

In England, for instance, the position was changed in 1964
when a non-statutory scheme of ex gratia payments by the State
for compensating victims of violence took effect and the
Criminal Injuries Compensation Board commenced its work.

The injured victim could apply to the Board for compen-
sation in respect of personal injury if it was directly attributable
to a criminal offence, or to an arrest or attempted arrest of an
offender or suspected person, or to the prevention or intended
prevention of an offence, or to the giving of assistance to a cons-
table arresting an offender, or attempting to prevent an offence.
Thus, not only the intended victim of the offence, but also any
third party who becomes involved by being public spirited, can
claim compensation. The payment of compensation by the
Board is ex gratia, but the Board is “instructed and compelled
to make payments to all who come within the ambit of the scheme.”

Similar programmes for compensating victims of crime have
been established by law in recent years in New Zealand,? and
Northern TIreland3, and in a few States of the U.S.A., e.g.
California4, Massachussetss and New Yorks.

3.21. Another punishment, which we included in our ques-
tionnaire, and considered in the light of opinions expressed, was
publication of the name of the offender and details of the offence
and sentence, or briefly, public censure. There are certain
anti-social offences committed by persons belonging to the richer
and more sophisticated sections of society in regard to which
this punishment would appear to be particularly appropriate.
While these offences affect a large number of people, the offen-
ders are not readily brought to book. In such cases public
censure is likely to act as a greater deterrent than fine or even

Public
censure
appropriate
for certain
anti-social
offences.

1. Reference may be made to the following articles:—

Rupert Cross, “Compensation for Victims of Violence (1963) 49 The Listener 815;
E. L. Johnson, “Compensation for Victims of Criminal Offences”, (1964) Current

Legal Problems 144;

“Criminal Law Reform—Great Britain approves compensation programme” (1965),

78 Harvard Law Review 1683;

Yahuda, ““Criminal Injuries Compensation™ (1966) 116 New Law Journal 292;
Hugh P. Price, “Compensation for victims of Crime of Violence” (Washington)

Legislative Reference Service, Library of Congress (May, 1966).
2. New Zealand Public Act No. 134 of 1963.

3. (Northern Ireland) Criminal Injuries to Person (Compensation) Act, 1968 (16 & 17

Eliz. 2 ¢.9).

4. Cal. Pen. Code. Art. 13.600 (1966), Cal. Welf. & Insnt’s Code art. 11211 (1966).

5. Massachussets General Laws (1968), Ch. 258A.
. 6. New York Executive Laws, sections 620--635, 1967 Suppl.

\
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imprisonment. The fear of infamy resulting from the publicity
given to their misdeeds and consequent loss of business should
deter the offenders more effectively than the usual punishments
under the Code.

3.22. In ancient India, publi¢ censure with degradation in
some form was laid down as a suitable punishment for certain
classes of offenders. Thus, the Narada Smriti, believed to
have been composed in the sixth century A.D., prescribes for
a Brahmin guilty of a violent crime (sahasa) that “shaving his
head, banishing him from the town, branding him on the fore-
head with a mark of the crime of which he has been convicted,
and parading him on an ass, shall be his punishment.”! Apart
from the degrading form given to the punishment which may
not be acceptable to modern notions, the underlying idea of
publicly administering social censure to the offender is worth
noting.

3.23. Quite a few penal codes of the present day provide
for the giving of publicity to_the fact of conviction and sen-
tence. Thus, the Columbian Penal Code provides for ““special
publication of the sentence as an accessory to penal servitude
or imprisonment”. The publication is made in an unofficial
periodical of the township in which the offence was committed
or the convicted person resides. It is made at the expense of
the convicted or injured person; and if he fails to pay the cost,
it is done by proclamation.2

Social censure is one of the prescribed punishments in the
U.SS.R. According to the Russian Penal Code, “social cen-
sure shall consists in a public expression by the court of censure
of the guilty person and, if necessary, in bringing this to the
notice of the public through the press or other means.3

- 3.24. In India, this form of punishment has been recognised
by Parliament in the Prevention of Food Adulteration Act, 1954.
Under section 16(2), “if any person convicted of an offence under
this Act commits a like offence afterwards, it shall be lawful
for the court before which the second or subsequent conviction
takes place to cause the offender’s name and place of residence,
the offence and the penalty imposed to be published at the offen-
der’s expense in such newspapers or in such other manner as
the court may direct”. A similar provision for publishing the
name of a defaulting assessee is made in section 287 of the In-

come Tax Act, 1961.
the East, Vol. 33, Ch. 14, Sloka 10.

3 Columbian Penal Code, Articles 42, 52 and 54.
3. RSFSR Penal Code, Articles 21(9) and (33).
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3.25. We consider that this additional punishment will be
useful in the case of persons convicted for the second time of
any of the following offences punishable under the Penal Code:—

. (i) offences relating to currency notes, coin and stamps
(chapter 12);

(i) offences relating to weights and measures (chapter
13);

(iii) adulteration of food and drugs (sections 272 to
- 276);

(iv) extortion (sections 383 to 399);

(v) criminal misappropriation and breach of trust
{sections 403 to 409);

AY

(vi) cheating (sections 415 to 420);

(vii offences relating to documents (chapter 18).

We recommend the addition of a new section 76A as
follows:—-

“T6A. Public censure for certain offences after previous
conviction :

(1) When any person, having been convicted by a
Court in India of an offence specified in sub-section (3),
is convicted of a like offence, it shall be competent to the
Court before which the conviction takes place, “to cause
the offender’s name and place of residence, the offence
and the punishment imposed to be published at the
offender’s expense- in such newspapers or in such other
manner as the Court may direct.”

(2) The expenses of such publication shall be re-
coverable from the offender in the same manner as a fine.

(3) The offences to which subsection (1) applies are
any offences punishable under chapter 12, chapter 13,
sections 272 to 276, sections 383 to 389, sections 403
to 409, sections 415 to 420 or chapter 18 of this Code.”

3.26 Confiscation, in the sense of forfeiture to the state of
all property belonging to the criminal, was provided for in the
Indian Penal Code for a few offences. - Thus, under section 124,
as originally enacted, “whoever wages war against the Queen
* * ¥ ghall be punished with death or imprisonment for life, and
shall forfeit all his property”. It was further provided in sec--
tion 61 that, in such a case, “the offender shall be incapable of
acquiring any property, except for the benefit of government,
until he shall have undergone the punishment awarded or the
punishment to which it shall have been commuted, or until he
shall have been pardoned.” Then, under section 62, “whenever
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any person is convicted of an offence punishable with death,
the Court may adjudge that all his property, movable and immo-
vable, shall be fotfeited to government.” These draconian
punishments were repealed in 1921 and, since then, forfeiture
as a punishment is limited to specific property — usually property
connected with, or acquired by means of, the crime — and re-
tained only for three offences under the Code.!

It is of interest to find that the Code of Manu prescribed con-
fiscation (sarva-haranam) for those traders who out of cupidity
took away for export goods and animals of which the king had
a monopoly, or of which the export was prohibited. - The com-
mentator Kullooka Bhatta gives elephants and horses as exam-
ples of the first category and grain during a famine as an example
of the second.2

Of the opinions expressed on the question whether this punish-
ment should be reintroduced in the code, there were not many
in favour. We are also of the view that this harsh punishment,
which will fall not only on the criminal but also on his dependent
family, is not to be commended.

3.27. Weincluded in our questionnaire the following question:

“The Code lays down only the maximum punishment
for offences, and no minimum punishment except in very
few cases. Are you in favour of laying down a minimum
term of imprisonment for any offences ? If so, for what
offences?”’ ’

3.28. There are only five sections in the Penal Code which
prescribe a minimum penalty. Waging war against the state
(section 121) and murder (section 302) are punished with death
or imprisonment for life. - Under section 303, a person commit-
ting murder while undergoing a life sentence has to be sentenced
to death. A minimum sentence of seven years imprisonment
is provided in section 397 for a dacoit or robber using a deadly
weapon, or causing or attempting to cause grievous hurd, and in
section 398 for a dacoit or robber being armed with a deadly
weapon.

But, as noticed by the Law Commission in a previous Report,
“during recent. years, several enactments have been passed by the
State Legislatures or Parliament providing for minimum sen-
tences. It is true that in some of these enactments the discre-
tion of the court has not been completely fettered. Though the
section provides for a minimum sentence, the court has been
given the liberty, for sufficient reasons to be recorded, to award

1. See sections 126, 127 and 169.
2. Manu Smritih, Ch. 8, SL 399:—

rajnah prakhyata-bhandani pratishiddhani yani chatani nirharatio lobhat sarvaharam
baren-nripah.
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a lower sentence.!  Instances of such legislation are section
5 of the Prevention of Corruption Act, 1947 (as amended
in 1958), the Prevention of Food Adulteration Act, 1954, the
Suppression of Immoral Traffic in Womsn and Girls Act, 1956,
and the Bombay Prohibition Act, 1949. The principal reason
for such provisions “appears to be a feeling that courts seldo m
award sentences which would have a deterrent effect, particula r-
ly in certain types of offences which are necessary to be dealt
with sternly in the interests of society.”?

3.29. While in the Anglo-Saxon legal system, minimum
punishment is seldom prescribed by statute, the penal codes of
many European countries lay down upper and lower limits for
punishments in many cases. The usual formula in these codes
is to say that the offence is punishable with confinement in a peni-
tentiary (or jailing) for a term of x to y years. These codes,
however, usually contain provisions enabling the court to pass
sentences lower than the prescribed minimum in extraordinary
cases or for special reasons.

3.30. Most of the opinions expressed on the question were
strongly opposed to laying down any ‘minimum punishment.
In particular, members of the judiciary at all levels regard any
such amendment as totally unnecessary. Some of them are not
happy about the working of the provisions made in special laws
for imposing a minimum sentence.

The Law Commission in a previous Report observed:3—

“The determination of what should be the proper sen-
tence in a particular case has always been left to the court
for the very weighty reason that no two cases would ever be
alike and the circumstances under which the offence was
committed and the moral turpitude attaching to it would be
matters within the special knowledge of the court which has
tried the case. There can be no rule of general application
laying down a specific quantum of punishment that should
be inflicted in the case of a particular offence. A sound judi-
cial discretion on the part of the trial judge in awarding puni-
shment can alone distinguish between case and case and
fit the punishment to the cri* ¢ in each individual case.

ki dedesk k¥ % *%3%

However, the placing of restrictions on judicial discretion
in the matter of the award of a sentence is, on principle, to be
deprecated as a general practice. * * * Instances might have
occurred occasionally where judges have failed to award sentences
proportionate to the gravity of the offences. This cannot, how-
ever, warrant the assumption that the judiciary as a whole has
failed to award adequate sentences or overlooked the need for
passing deterrent sentences in appropriate cases.”
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1. 14th Report, Vol. II, page 840.
. 14th Report, Vol. I, page 838.
Ibid., pages 838, 841.
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We agree with the above view and consider that, save in excep-
tional cases, there should not be any provision for minimum
sentences in the Penal Code.

3.31. We now proceed with the consideration of the provi-
sions of chapter 3 section by section. ' :

3.32. The question whether the death sentence should be
retained in the Code and various cognate matters have been
considered in great detail in the previous Law Commission’s
Report on Capital punishment.! It is regrettable that although
this report was made to the Government more than three years
ago, it has not been placed before Parliament or otherwise pub-
lished for the information of the public. That Commission has
recommended that, in the conditions existing at present in India,
the death penalty should not be abolished. We agree with this
recommendation,

3.33. The previous Commission has also fully considered
whether the Code should specify the minimum age of the offender
who can be sentenced to death. After examining the position
under the Children’s Acts of various States, it has stated?:—

“We feel that, having regard to the need for uniformity,
to the views expressed on the subject, and to the considera-
tion that a person under 18 can be regarded as intellectually
immature, there is a fairly strong case for adopting the age
of 18 as the minimum for death sentence. We are aware
that cases will occasionally arise where a person under 18
is found guilty of a reprehensible killing, or, conversely, a
person above 18 is found to be immature and not deserving
of the highest punishment. A line has, however, to be drawn
.somewhere and we think that 18 can be adopted without
undue risk.

We, therefore, recommend that a person who is under the
age of 18 years at the time of the commission of the offence should
not be sentenced to death. A provision to that effect can be
conveniently inserted in the Indian Penal Code as section 55B.”

3.34. We agree with this recommendation.3 There is, how-
ever, one section, namely section 303, in the Code under which
the only sentence which ¢an be passed on conviction is the sen-
tence of death. It would be an extremely rare case where a

1. 35th Report.
2. Jbid., paragraphs 886, 887.

3. In this connection, reference may also be invited to the International Covenant on Civil
and Political Rights (1963), Part III, Article 6, paragraph 5, which is as follows:

<5 Sentence of death shall not be imposed for crimes committed by persons
below eighteen years of age and shall not be carried out on pregnant women.”
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Jjuvenile under the age of 18, being under sentence of imprison-
ment for life, committed murder or other capital offence. If
ever such a case did occur, there would be a conflict between
section 303 which makes the death sentence obligatory and the
proposed exception in the case of any juvenile under the age of
18. We consider that the proposed exception should not apply
" where the offender is convicted under section 303. If at ail
there are any extenuating circumstances in his favour, the Presi-
dent and the Governor may be trusted to exercise their power
of commuting the sentence to one of imprisonment for life. The
new provision may accordingly be as follows:—

“The sentence of death shall not be passed on a person’

convicted of a capital offence if at the time of committing the
offence he was under eighteen years of age and death is not
the only punishment provided by law for the offence.”

3.35. In a previous Report,! we considered various aspects
of the punishment of life imprisonment and recommended that
in view of the prevailing uncertainty on the point it should be
expressly provided in the Penal Code that such imprisonment
shall be rigorous. At the end of that Report we observed?:—

“Finally, while our present proposal is limited to the
immediate problem of resolving the doubts that have arisen
as regards the nature of this punishment, we have noted for
future consideration the question whether it is at all neces-
sary even in regard to capital offences and whether it should
be retained without modification in regard to the numerous
other offences now so punishable. It strikes one as extre-
mely anomalous that an offence like sedition should be
punishable with either imprisonment for life or with rigorous
or simple imprisonment which may extend to three years,
but not more. These questions will have to be considered
when the Indian Penal Code is taken up for revision.”

3.36. Accordingly, one of the questions put forward in our

éuestionnaire on the Code was whether imprisonment for life

as the punishment prescribed for some offences should be re-
placed by imprisonment for a specified long term, e.g., 20 years.
Various comments and suggestions were received indicating no
clear preponderance of opinion one way or the other. While
there were a considerable number who thought life imprisonment
should remain and. desired no change, there were others who
considered this punishment wrong in principle. Some desired
substitution of a fixed period on the ground that the existing
practice in almost all States of granting remissions on a liberal
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1. 39th Report (Imprisonment for life under the Indian Penal Code).

2. 39th Report (Imprisonment for life under the Indian Penal Code), paragraph 29.
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scale reduced the period actually undergone by a lifer to some-
thing like 8 or 10 years. In their view, there should be a mini-
mum period below which life imprisonment should not be re-
duced by the Government. Others favoured substitution of
a fixed long period but saw nothing wrong in remissions being
granted liberally by the Government at their discretion and were
averse to any minimum period being fixed by law or otherwise.
Opinions also differed as to what term of imprisonment would
be suitable instead of imprisonment for life. Some other in-
teresting suggestions were that the relevant sections should be
made more elastic by providing for life imprisonment or a spe-
cified long term, in the alternative, that instead of life sentences
in one continuous stretch, there should be imprisonment for
broken periods, and that a long term of imprisonment followed
by a period of surveillance would be a good substitute for a life
sentence, -

3.37. 1t is of course true to say that a sentence of imprison-
ment for life is never carried out literally, though it may occa-
sionally happen that a prisoner so sentenced dies in jail before
his case comes up before the State Government for release. The
actual period spent in jail by life sentence prisoners naturally
varies a good deal and may be as short as 7 or 8 years. While
the prison rules and practice obtaining in the States are not abso-
lutely uniform, a life sentence is generally equated to imprison-
ment for 20 years and remission of different types are given
in accordance with rules. The case of every life sentence pri-
soner is taken up with the State Government on his completing
10 to 14 years inclusive of remissions earned by him by then and
the State Government decides whether he should be released,
unconditionally or subject to conditions. A favourable deci-
sion is implemented by the State Government formally remit-
ting the unexpired portion of the prisoner’s sentence under sec-
tion 401 of the Criminal Procedure Code and ordering his re-
lease. Since remission of sentence is entirely within the dis-
cretion of the Government under the Constitution as well as
the Criminal Procedure Code, the court’s power to detain dan-
gerous criminals for longer periods remains unaffected.

3.38. It is possible that, owing to the increasingly generous
application of the remission system in recent years to life sen-
tence prisoners, the sentence has lost some of its deterrent effect,
and criminals are not frightened by the possibility of a sentence
of imprisonment for life to anything like the extent to which
they were in the past by a sentence of transportation for life.
We have, however, come to the conclusion that the punishment
of imprisonment for life should be retained and should not be
replaced by imprisonment for a specified long term like 20 years.
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3.39. In this connection we noticed that, when the death
penalty for murder was abolished in England in 1965, the court
sentencing any person convicted of murder to imprisonment
for life was given the power to declare the period which it re-
commended to the Secretary of State as the minimum period
which in its view should elapse before the Secretary of State
ordered the release of that person on licence.l The same act

further provided that no person convicted of murder should be’

released by the Secertary of State on licence unless the Secretary
of State had prior to such release, consulted the Lord Chief
Justice of England together with the trial judge, if available.2
We considered whether it would be desirable to have some such
provisions in the Indian Penal Code or the Criminal Procedure,
but felt that, in view of articles 72 and 161 of the Constitution
which confer full powers on the President and the Governors
to grant remissions, provisions in the law fettering those powers
might not be valid or proper.3

3.40. Besides the four capital offences for which the Penal
Code prescribes imprisonment for life as an alternative to the
death sentence, there are more than 40 offences for which the
punishment may be either imprisonment for life or imprison-
ment for a term which may extend to 14, 10 or 7 years. In one
instance (sedition under section 124A), while the offender may
be punished with imprisonment for life, he may not be sentenced
to more than 3 years’ imprisonment. We have, after a careful
scrutiny of these sections, come to the conclusion that the life
sentence is only necessary in 16 of them. In the other sections,
the life sentence can be safely omitted, the maximum term of
imprisonment provided therein being suitably increased.

3.41. While section 53 indicates that imprisonment for a
specified term may be either rigorous or simple and that the
former involves hard labour, nothing is said about the nature
of simple imprisonment. This is left to be regulated by the
Prisons Act, 1894. Section 36 of this Act requires that “provi-
sion shall be made by the Superintendent for the employment
(as long as they so desire) of all criminal prisoners sentenced to
simple imprisonment; but no prisoner not sentenced to rigorous
imprisonment shall be punished for neglect of work except by
such alteration in the scale of diet as may be established by the
rules of the prisoner in the case of neglect of work by such a
prisoner”. Under section .59, the State Government makes
rules for classifying and prescribing the forms of labour and re-
gulating the period of rest from labour, and presumably, the
voluntary labour to which a prisoner sentenced to simple impri-
sonment may submit “as long as he so desires”, is regulated in
accordance with those rules.
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1. Séction 1(2), Murder (Abblition of Death Penalty) Act, 1965.
2. Section 2, ibid.
3. See also 41st Report, Vol. 1, paragraph 29.4.
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3.42. It has been suggested from time to time that simple
imprisonment should be abolished. The Madras Juil Reforms
Committee reporting in 1951 pointed out that this class of pri-
soners cannot be compelled to work, idleness does no good to
the prisoners themselves and it is also not conducive to jail dis-
cipline. An All-India seminar on Correctional Services held
in 1969 in Delhi recommended that, as it was desirable to deve-
lop the work habit in a prisoner, simple imprisonment as a form
of punishment should be abolished.

A life of complete idleness even for a short period would
hardly be welcomed by a normal individual. The ideology of
compelling prisoners to work in prison has undergone a radical
change since the last century. Hard labour was extracted from
prisoners mainly with the object of making them feel the punish-
ment imposed on them by the courts. This idea gave place to
some extent to making prison labour productive by introducing
less harsh and more sophisticated forms of work. Later still,
deliberate emphasis was laid on training the prisoner to a craft
by disciplined labour. Work in prison is no longer designed
principally as an instrument of punishment of the offender or
as a direct source of profit to the State but as a method of refor-
ming the prisoner and rehabilitating him on release.

Even where the offence does not carry with it a moral stigma
and, either on what ground or some other, the offender is sen-
tenced to simple imprisonment, there need not be any serious
objection to his being required to do some work in prison as
part of the punishment imposed on him. No doubt there may
be special cases where, while the sentence of imprisonment is
justifiable, the prisoner’s antecedents, character and mental
equipment and the nature of the offence committed by him are
such that imprisonment coupled with hard labour would be
too severe a punishment. We feel that in such cases, some form
of light labour should be a part of the punishment of imprison-
ment to which the offender is sentenced.

3.43. We also considered a suggestion that the present dis-
tinction between simple and rigorous imprisonment should be
done away with and all offenders deserving a jail sentence should
be simply sentenced to imprisonment for a specified term, leaving
it to the jail authorities and the prisons rules to regulate the kind
of work to be taken from particular classes of prisoners. The
penal systems of most countries provide for two or three different
modes of keeping offenders under restraint and require the
courts to decide which of them should be awarded in the parti-
cular circumstances of a case. Under the Indian Penal Code;
the great majority of offences are punishable with “imprison-
ment of either description’>and only a few with simple imprison-
ment. We think that the legislative policy underlying this classi-
fication is sound and should be maintained.
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3.44. We accordingly recommend that it should be made
clear in section 53 of the Code that simple imprisonment means
imprisonment with light labour. Section 36 of the Prisoners
Act, 1894, should be suitably amended so that convicted persons
sentenced to simple imprisonment could be compelled to per-
form light tasks regularly throughout the period of their incar-
ceration, and not only “as long as they so desire.”

3.45. In the light of the foregoing discussion we propos:
that section 53 may be revised as follows:—

*“53. Punishments.—The punishments which offenders
are liable under the provisions of this Code are—

(i) death;
(ii) imprisonment for life;
(iii) imprisonment for a term, which may be--

(a) rigorous, that is, with hard labour, or

(b) simple, that is, with light labour;

(iv) forfeiture of property;
(v) fine.”

3.46. Section 53A was inserted in the Penal Code by Act
26 of 1955 which formally abolished the sentence of transporta-
tion, whether for life or for a spzcific term. The new section
laid down rules of construction for the expressions “transporta-
tion for life” and “transportation for a term” wherever these
occurred in laws other than the Penal Code and the Criminal
Procedure Code and in statutory instruments and orders in force
on 31-12-1955. The section does not require any change.

3.47. In our last Report! on the Code of Criminal Proca-
dure, 1898, we pointed out that the provisions contained in sec-
tions 54, 55 and S55A of the Penal Code relating to commu-
tation of death sentences and sentenczs of imprisonment for life
are repeated in section 402 of the Procedure Code but with some
slight differences, and recommended that this duplication should
be removed and the law stated at one place in the Criminal Proce-
dure Code.2 Sections 54, 55 and 55A and may accordingly
be omitted.
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1. 41st Report, Vol. 1, paragraphs 29.10 and 29.11.

2. This has been done in the Code of Criminal Procedure, Bill, 1970, vide clauses 442

and 443.
3 M of Law/71—6.
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3.48. As indicated above in paragraphs 3.34 and 3.35, the
following new sections may be inserted at this place:—

“54. Minors not to be sentenced to death—The sentence
of death shall not be passed on a person convicted of a capital
offence, if at the time of “committing the offence, he was
under eighteen years of age and death is not the only punish-
ment provided by law for the offence.

55. Imprisonment for life to be rigorous.—Imprisonment
for life shall be rigorous.”

3.49. Section 57 provides a rule for calculating fractions of
the punishment of life imprisonment whenever necessary under
the Code, e.g., with reference to the punishment for abetment
or attempt. Since we are expressly making life imprisonment
rigorous, its term equivalent should be rigorous imprisonment
for twenty years. The word “figorous” should be inserted after
the words “equivalent to” in section 57.

3.50. Though section 60 which enables a court to direct
imprisonment in certain cases to be partly rigorous and partly
simple is seldom availed of an practice, we see no harm in re-
taining it in the statute book.

3.51. Section 63 needs no change.

3.52. Sections 64 to 67 provide for the imposition of a sen-
tence of imprisonment in default of payment of any fine that an
offender has been ordered to pay, and regulate the nature
and period of such imprisonment. The arrangement and draft-
ing of these four sections are rather cumbrous and difficult to
follow. In a petty case! under the Madras Town Nuisances
Act, 1889, that went up before the High Court in revision, the
offender was sentenced to pay a fine of Rs. 8 and in default of
payment to undergo simple imprisonment for a week. The
punishment awardable under the Act was a fine not exceeding
Rs. 50/- or imprisonment of either description not exceeding 8
days. The judges, after a not very convincing analysis of sec-
tions 64, 65 and 67, came to the conclusion that the case was
covered by section 65 and not by section 67, and accordingly
reduced the sentence of imprisonment in default of payment
of fine from 7 days to 2 days’. The reference in section 65 to
offences “‘punish able with imprisonment as well as fine” is liable
to be understood as excluding offences which may be punished
either with imprisonment or with fine but not with both. We
therefore propose that the four sections should be combined

" and put in one section as follows:—

“64. Sentence of imprisonment for non-payment of fine.—

(1) In every case in which an offender is sentenced to a fine.
it shall be competent to the Court to direct by the sentence

1. Yakoob Sahib, (1898) LL.R. 22 Mad. 238.
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that, in default of payment of the fine, the offender shall
undergo imprisonment for a certain term.

(2) If the offence be punishable with fine only, such
imprisonment shall be simple, and the term thereof shall not
exceed—

(a) two months, when the fine does not exceed] one
hundred rupees,

(b) four months, when the fine does not exceed
two hundred rupees, and

(c) six months, in any other case.

(3) If the offence be punishable with imprisonment
or fine, or with imprisonment and fine.—

(a) the imprisonment in default of payment of the
fine may be of any description to which the offender
might have been sentenced for the offence;

(b) the term of such imprisonment shall not exceed
one-fourth of the maximum term of 1mpr1sonmcnt pro-
vided for the offence; and

“(c) such imprisonment shall be in addition to the
imprisonment, if any, to which he may have been sen-
tenced for the offence, or to which he may be liable under
a commutation of a sentence.”

It will be noticed that in sub-section (2) above, which corres-
ponds to the present section 66, we have recommended a doubl-
ing of the amounts now mentioned therein.

3.53. Under section 68, imprisonment in default of payment
of fine terminates when the fine is “either paid or levied by pro-
cess of law’”. 1In the context it is clear that the word “levied”
means realisation of the fine in full by process of law, and not
merely taking the necessary steps authorised by law to enforce
payment. These two different meanings that the word “levied”
bears in legal usage! raise difficulties in interpreting section 70
which are discussed below. In regard to section 68, however,
we suggest that the word “levied” should be replaced by the word
“realised’’, and that the words “in full”” should be added at the
end for the sake of clarity.

3.54. Section 69, to which a lengthy illustration is append-
ed, lays down the rule for termination of imprisonment in de-
fault when only a part of the fine is paid or levied. The underly-
ing ideas which are simple enough are elliptically, and none
too clearly, expressed in an attempt to make the section short,
but the long-winded illustration more than counteracts the ter-
seness of the section.

Section

68.

Section

69.

1. See Stroud, Judicial Dictionary (1952) Vol. II, page 1630.
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3.55. We suggest that sections. 68 and 69 may be combined
and revised as follows in one section, and the illustration to
section 69 omitted :—

“68. Termination of imprisonment on pavment or re-
alisation of fine.—

(1) Imprisonment impdsed in default of payment
of a fine shall terminate whenever that fine is either paid,
or realised by process of law, in full,

(2) Whenever a part of the fine is paid or is realis-
ed by process of law, the term of imprisonment fixed
in default of payment shall be deemed to be reduced
by such number of days as bears to the “total number
of days in that term the same proportion as the amount
of fine paid or realised bears to the amount of fine
imposed ; and if, at that time, imprisonment in default
of payment is being suffered, it shall terminate on the
expiration of the reduced term or, if the reduced term
has previously expired, it shall terminate forthwith.1

(3) In calculating the reduction required under
sub-section (2), any fraction of a day less than one-
half shall be left out of account and any other fraction
shall be counted as one day.” )

3.56. Under section 70, the fine or any part thereof which
remains unpaid may be "levied” at any time within six years
after the passing of the sentence. It is well-settied that this
period of six years is to be counted from the date of conviction
and sentence in the Court of first instance, unless the opera-
tion of the sentence has been suspended.?2

3.57. But the word “levied” in this section is capable of two
different interpretations. As observed by the Bombay High
Court? in another context, the word has many connotations,
and what particular connotation should be given to that word
would depend upon the context. In a Peshawar case,4 the
the Judicial Commissioner took the view that the word means
the actual realisation of the fine, so that, even if the application
for process is made within six years but the fine is not realised
within that period, further proceedings cannot be taken.

* A different view has been taken in a Bombay case,5 where
it has been held that the section does not prescribs any limit

(O TR SN FURN S B

. See section 67(2), (U.K.) Magistrates Courts Act, 1952.

. Palakdhari Singh v. U.P., (1962) Suppl. 2 S.C.R. 650; A.L.R. 1962 s.c. 1145 .
. Dialdas v. Talwalkar, ALR. 1957 Bom. 71, 76.

. Mir Ahmed v. Collector, A.L.LR. 1943 Pesh. 56.

. Gopalan v. Union of India, A.L.R. 1963 Bom. 21, 24, 25, paragraph 8.
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of time for completing the proceedings taken for realising the
fine through Court process. The High Court noted that, in
sections 68 and 69, the term ‘levied’ is used in the sense of ‘realis-
ed’, but point out that the subject-matter of sections 68 and 69
was entirely different from that of section 70, Sections 68 and
69 dealt with termination of imprisonment which was being
undergone in default, and necessarily it would terminate only
when the fine is realised. But section 200 stood on a different
footing. Once a party sets out to recover money through pro-
cess of Court, itis not within his volition to bring the proce-
edings to an end. Where, for example, claims or objections
are made in respect of the attachment, the proceedings might
be protracted for a long time. “It is difficult to accept the view
that the legislature prescribed an outside limit within which the
entire process, commencing from attachment of the property
and ending with conversion thereof in cash by sale, has to bz
completed. To hold so may result in tempting convicts to
resort to questionable methods for preventing sale of their attach-
ed property by protracting the proceedings.”

The same view is taken by the Allahabad High Court! which
held —

“It is not necessary that the proceedings for levy of fine
should terminate within six years of the passing-of the sen-
tence. On the other hand, what section 70 of the Indian
Penal Code contemplates is that the proceedings for levy of
fine should commence within that period.”

3.58. We have no doubt that this is the right view to take. Amend-
In order to make the position clear and avoid argument, we ment of
consider it desirable that the word *levied” should be replaced s"fg‘%’;cdm
by a reference to commencement of proceedings for realising proposed.
the fine. We further consider that since the object is to lay
down a rule of limitation, the present permissive form—“may
be levied at any time within”—is not appropriate and should
be changed. Section 70 may be revised as follows :—

“70. Limitation for levy of fine.—No proceedings for
realisation of the fine or of any part thereof which remains

unpaid, shall be commenced—

(a) at any time after the expiry of six years from
the passing of the sentence, or

(b) if, under the sentence, the offender is liable
to imprisonment for a longer period than six years, at
any time after the expiry of that period.

70-A. Death not to discharge property from liabiliry.—
The death of the offender does not discharge from the liabi-
lity for recovery of fine any property which would after his
death be legally liable for his debts.”

1. Keshav Datta v. The State, A.LR. 1967 AlL 276, 278, paragraph 8.
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3.59. Section 71 contains three propositions each of which
limits the punishment for an offence when it is made up, in one
way or another, of several offences. It should be noticed that
the section confines itself to the punishment aspect, leaving pro-
cedural aspects like prosecuting the offender, framing charges
against him and convicting him of those charges, to be dealt
with in the Criminal Procedure Code.

3.60. As enacted in 1860, the section contained only the
first proposition, namely that ‘“where anything which is an
offence is made up of parts, any of which parts is itself an offence,
the offender shall not be punished with the punishment of more
than one of such his offences, unless it be so expressly provid-
ed”. Two illustrations are appended to this section but they
hardly afford an adequate explanation of the major premise
of the section, which is that the offence in question is “made
up of parts”. The first illustration assumes, without expressly
saying it, that the fifty strokes are given to Z one after the other
at what may be called one beating, and it proceeds to state
that, although the offence of voluntarily causing hurt to Z may
be analysed into fifty offences (of the same nature), A is liable
only to one punishment. If, however, A gives Z twenty strok-
es in the morning, fifteen strokes in the evening and another
fifteen strokes the next morning, A can, despite the illustration,
be held to have committed the offence on three different occa-
sions and be punished separately for each such offence. The
procedural counterpart for such a case is in section 234(1) of
the Criminal Procedure Code.

To take another type of case, if A, a pick-pocket, first takes
a silk handkerchief, then a purse, and lastly a cigarette case, from
2Z’s pocket by three separate acts, it would be an interesting exer-
cise in semantics with reference to section 71 whether A should
regarded as committing one offence of theft made up of three
parts each of which parts is itself an offence of theft or as com-
mitting three offences of theft “in one series of acts so connect-
ed together as to form one transaction” within the meaning
of section 235(1) of the Criminal Procedure Code. It is, how-
ever, hardly conceivable that in such a case three charges of
pick-pocketing would be brought against A and the Court asked
to convict him on those three charges separately.

3 61. Courts have taken different views as to when exactly
it can be said that an offence is “made up of parts” and as to
the precise effect of the words “shall not be punished with the
punishment of more than one of such his offences”. In parti-
cular, the question of punishment in cases of rioting and caus-~
ing hurt has given rise to much controversy.

3.62. In an old case,! the Calcutta High Court held that
“the offence of voluntarily causing hurt under section 324, coupl-
ed with section 149, of the Indian Penal Code, of which these
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appellants have been found guilty, is primarily made up of two
parts viz. : (1) of their being members of an uniawful assembly, by
which force and violence was used in prosecution of its common
object, and the members of which were armed with deadly
weapons ; and (2) of the offence of voluntarily causing
hurt being committed by two other members  of the
unlawful assembly in prosecution of its common objzct. The
first of the two parts is itself an offence, viz., rioting armed with
deadly weapons, under section 148 of the Indian Penal Code.
It is nowhere expressly povided in law that, under the circum-
stances sct forth above, the offender may be punished separately
for the two offences constituted by the whole and the part res-
pectively. Therefore, we find that all the conditions laid down
in paragraph 1 of section 71 of the Indian Penal Code are pre-
sent here. Consequently the infliction of separate punishments
for the two offences is illegal under it.”

3.63. The Bombay High Court took a different view of the
matter and held! that where a person is convicted of rioting
and causing hurt, the conviction for causing hurt depending
on the application of section 149, it is legal to pass two sentence-
es provided the total punistiment does not exceed the limit which
the Court might pass for any one of the offences, But where
the person has himself caused the hurt, the total punishment
for the two offences can legally exceed that limit. Independently
of the question whether the case fell under section 71, the pro-
per course in a case where a person is convicted of two distinct
offences, is to pass a separate sentence for each offence.

3.64. This view again was dissented from by the Madras
High Court in a later case.2 It held that “the view taken in
Bombay is that section 71 is not one that gives directions about
mere sentence, but that it only deals with punishments, and that
therefore as long as the sentences. passed on a conviction for
rioting and some form of constructive hurf do not exceed the
term that can be awarded for one of those offences, the provisions
of sections 71 are complied with, in that the offender is not
in the aggregate punished with more than the punishment which
can be given to him for one of his offences. With respect I
do not think the words ‘the offender shall not be punished with
the punishment of more than one of such offences’ should
be so interpreted, but I think rather that the correct view is that
taken in Calcutta. Taking it that in the constructive offences
with reference to section 149 the offence of rioting is included,
as in my opinion it is, then a person who is sentenced for riot-
ing receives by that sentence his punishment for that offence.
Any further punishment that is given for a constructive offence
under section 149 will again be a punishment for the rioting
in that the rioting is included in the latter offence.

(ii) Bom-
bay view.

(iii) Madras
view.

1. Q.E. v. Bana Punja, (1893) I.L.R. 17 Bom. 26 (F.B.), .
2. I niah Tope v. Emp., A.I.LR. 1934 Mad. 388.
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“I do not think that section 71 is intended to refer to the 'a"ggre-
gate punishment, even though the section does not contain the
word ‘sentence’ but only speaks of punishments.”

3.65. A fourth view may also be noted. According to a
Sind case,1 section 149 creates a separate offence and, there-
fore, in a case of rioting and causing hurt, “where section 149
is applied, section 71, Penal Code must apply”, ahd “though
separate convictions may be recorded for these separate offences
for which a man may be charged and tried at the same trial accord-
ing to the provisions of section 235, Code of Criminal Proce-
dure separate sentences should not be passed”. The judge-
ment, however, adds that each case depends on its particular
facts. ‘It cannot be laid down as a universal rule that where
an accused is convicted of offences under sections 147 and 149
read with other appropriate section, section 149 must always
include the punishment for the offence under section 147. It
might be proved that before a member of the unlawful assembly
committed hurt, some members had already -committed mis-
chief or “otherwise used force or violence ; if before. committ-
ing hurt, members of the assembly had broken the glass of shop
windows or used force or violence, then they could be properly
convicted and sentenced for rioting under section 147, Penal
Code, and if thereafter they committed grievous hurt, then it
appears to us they could further be convicted of an offence under
section 325 read with section 149, Penal Code, and sentenced to
separate, and even consecutive sentences, the aggregate length
of the sentences not being in such a case a material question,
except so far as section 35, Criminal Procedure Code lays down
a limit of 14 years.”

3.66. This seems to us a needless controversy arising out
of the wide wording of the first paragraph of section 7. We
consider that this provision should be limited to those cases in
which offences of the same kind are repeated in a series of acts
which practically form one transaction, as indicated in the first
illustration. In such a case, there should be no question of
punishing the offender for each of the repeated culpable - acts
and he should be liable to be punished only for the total offence.
We propose that the first paragraph should be revised as follows:—

“Where anything which is an offence is made up of
parts, any of which parts is itself an offence of the same
kind, the offender shall not, unless expressly so provided,
be punished separately for such parts.”

After this amendment, the paragraph will not be applicable
to cases falling under section 149 and will not operate as a bar

to passing separate sentences on a person convicted of rioting
and causing hurt, whether constructively or directly.

v. Emperor, ALR. (1943) Sind 212.
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3.67. The second proposition in section 71 is that “whether
anything is an offence falling within two or more separate de-
finitions of any law in force for the time being by which offences
are defined or punished, the offender shall not be punished
with a more severe punishment than the court which tries him
could award for any one of such offences”.

3.68. 1t seems clear from the language that separate sentence
es are justified. In a case where the accused had been convict-
ed and sentenced separately for transporting opium and possess-
ing opium, the Supreme Court observed! :— '

“As to the sentence which can be imposed, reference to sec-
tion 35, Criminal Procedure Code and section 71, Penal Code,
is necessary. Section 35, Criminal Procedure Code provides
that where a person is convicted at one trial of two or more
offences, the court may, subject to the provisions of section 71,
Penal Code sentence him, for such offences, to the several
punishments prescribed therefor which such Court is competent
to inflict; such punishments, when consisting of imprisonment,
to commence the one after the expiration of the other in such
order as the Court may direct, unless the Court directs that such

punishments shall run concurrently. Section 35, therefore, .

permits the passing of separate sentences for different offences
and for them to run consecutively, unless the Court directs that
they shall run concurrently. This, however. is subject to the
provisions of section 71, Penal Code.

It is clear from these provisions that where anything is an
offence falling within two or more separate definitions of any
law in force for the time being by which offences are defined
or punished, the offender shall not be punished with a more severe
punishment than the Court which tries him could award for any
one of such offences. The maximum sentence which could
have been imposed upon the appellant for ary one of the offences
of which he had been convicted was one year’s imprisonment.

“In other words, even if separate sentences were passed
under section 9, sub-sections (a) and (b), the sum total of
these sentences should not exceed one year’s imprisonment.
In the present case, the sentence imposed upon the appellant
has been in all 6 months, 3 months’ imprisonment under
each count. It would appear, therefore, that the sentence
passed upon the appellant did not contravene the provi-
sions of section 71, Penal Code. In our opinion, the appell-
ant was rightly convicted under section 9 (a) and (b) of the
Opium Act, and there has been no illegality in the sentence
imposed upon him.”

Section
71, second
paragraph.

Supreme
Court
decision
that sepa-
rate senten-
ces are
permissible

. Puranmal v. State of Orissa, (1958) S.C.R. 1162; A.LR. 1958 S.C, 935.
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3.69. Section 235(2), Criminal Procedure Code, provides
that, ““if the acts alleged constitute an offence falling within two
or more separate definitions of any law in force for the time
being by which offences are defined or punished, the person
accused of them may be charged with, and tried at one trial
for, each of such offences”. It therefore seems clear that se-
parate convictions for the separate charges and separate punish-
ments for the same are permissible, but it becomes less clear when
we bring into the picture the similar provision made in section
26 of the General Clauses Act. This section reads—

“Where an act or omission constitutes an offence under
two or more enactments, then the offender shall be liable
to be prosecuted and punished under either or any of those
enactments, but shall not be liable to be punished twice for
the same offence.”

The wording of this section, particularly the italicised phrase,
has led to difficulties in interpretation.

3.70. In a Bombay case,! the accused were found travell-
ing in a horse carriage which was also carrying two boxes
containing salt and marked with the words ‘“Gujarat Prantik
Samiti”. The Samiti had been declared an unlawful association
under the Criminal Law Amendment Act, 1908. The accnsed
were found guilty under section 47 (c) of the Bombay Salt Act,
1890, for being in possession of contraband salt and also for
assisting the operations of an unlawful association and sen-
tenced to a fine of Rs. 100/ on each charge. The court of Ses-
sion, relying on section 26 of the General Clauses Act, was of
the view that no one could be punished twice for the same offence,
and made a refcrence to the High Court. Beaumont C. J. de-
ciding the case said :—

“The first point to determine is whether there were
really two acts constituting two offences, or one single act
constituting two offences.*** It seems to me that in this case
there was only one act, that act consisting of being in posses-
sion of contraband salt. Tt may well be that the case might
have been framed so as to constitute two acts. The evidence
might have shown, first of all, that the accused were in posses-
sion of contraband salt, and, secondly, that they were taking
that salt to the headquarters of an unlawful association with
a view to enabling that association to dispose of the salt,
in which case T think they would clearly have been guilty

~ofthe second offence of assisting the operations of an
unlawful association. But here, as far as I can see, the only
offence proved was that of being in possession ot contraband
salt, which happened to be in boxes with the name of the
unlawful association upon it. | I do not think that the last
fact is enough to constitute a second act. That being so,
the case falls precisely within the words of section 26, General
Clauses Act.***

1. Emp. v. Bhogilal, A.1.R. 1931 Bom. 409.
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“The word ‘offence’ at the end of that section read
with the definition in section 3, sub-section (37), means,
I think, an act or omission. In the present case you
have got an act alleged to constitute an offence under two
enactments, and section 26, General Clauses Act, ex-
pressly provides that the accused shall not be punished
twice for the same act. T think therefore that the accus-
ed were only liable to be fined once, and that the second
sentence of fine must be set aside.”

3.71. In-a recent case! where section 71 of the Code did Supreme
not fall to be considered, the Supreme Court has held that sec- Court
tion 26, General Clauses Act, is conditioned by the identity of 9c¢ision-
the two offences which form the subject of the prosecution or
prosecutions. Though in its opening words this section referes
to the act or omission constituting an offence under two or more
enactments, the emphasis is not on the facts alleged in the two
complaints, but rather on the ingredients which constitute the
two offences with which a person is charged, as is made clear
by the concluding portion of the section, which contains the words
“punished twice for the same offence”. = Therefore, the Court
said, the ban imposed by section 26 could not be invoked where
the offences are not the same, but are distinct.?2

3.72. It is necessary to consider the applicability of section Two diffe-
26 of the General Clauses Act and section 71 of the Penal Code rent
to two different situations. First, where an act made penal Slt“a.t(‘lonsd
by two or more statutory provisions (‘“‘enactments” as the General ‘(’Snf:,hg:
Clauses Act calls them) really constitutes the “same offence”— ingredients
that is to say, though the legal labels are different, the ingredients of thetwo
are identical. It is by reason of the accidents of legislation that offences
the act happens to fall under two enactments. Suchcases, though 7 . .
infrequent, can arise because of the fact that one aspect of the ’
act is dealt with more prominently in one enactment, while
another enactment gives prominence to another. Essentially,
there is only one culpable act, and though different legal labels
1:ad to two different “offences”, the offender should not receive
punishment for more than one of them. In this situation, the
latter half of section 26, General Clauses Act, should over-
ride section 71, Indian Penal Code. Though charges may be
framed for each such offence under section 235(2), Criminal
Procedure Code—such a course would facilitate consideration
of legal aspects separately3— punishment should be for one
offence only. -

"1. State of Bombay v. S.L. Apte, (1961) 3 S.C.R. 107; AIR. 1961 S.C. 578, 581,  para-
graphs 13, 583, paragraph 16 (on appeal from I.L.R. 1956 Bom. 685).

2. See also Manipur Administration v. Bira Singh, ALLR. 1965 S.C. 87, 90, paragraph 6;
(1964) 7 S.C.R. 123.

3. Cf. section 221, Criminal Procedure Code.
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3.73. The second situation is where acts made penal by two
Or more statutory provisions constitute distinct offences. ~ The
nearness of the ingredients is there. but they are not identi-
cal. The offences being not the same, it is logical to permit
separate punishments, as the existing law also does. At the
same time, to avoid oppressiveness, the aggregate of such punish-
ments should not exceed the maximum prescribed for any of the
offences of which he is convicted. ‘

3.74. While this is in fact the effect of the last paragraph
of section 71, the wording is not unambiguous. It provides
that “the offender shall not be punished with a more severe
punishment than the Court which tries him could award for
any one of such offences”. It implies, without expressly say-
ing it, that separate punishments can be awarded for each of
the offences. We think it is desirable to bring out this idea
clearly. Secondly, it is not appropriate to refer to the punish-
ing power of the particular Court which tries the offender since
section 71 is concerned with the general limitation on punish-
ment in two classes of cases.

3.75. In the light of the above discussion, we propose that
section 71 may be split into two and revised as follows :—

“71. Punishment of offence made up of parts.—Where
anything which is an ‘offence is made up of parts, any
of which parts is itself an offence of the same kind, the offender
shall not, unless expressly so provided, be punished separately
Jor such parts.

Hlustrations

(@) A beats Z twenty times with astick. His offence
of voluntarily causing hurt to Z is made up of the twenty
strokes given, each of which is itself an offence of voluntarily
causing hurt. A is liable only to one punishment for the
whole beating,

“(b) While A is beating Z, Y intervenes, and A inten~
tionally strikes Y. As this is no part of the acts whereby
A voluntarily causes hurt to Z, A s liable to one punish-
ment for voluntarily causing hurt to Z and to another for
voluntarily causing hurt to Y.

71 A. Punishment of offence made up of several offenc-
es.—(l) Where an act constitutes an offence under two or
more enactments but the offences are the same, the offender
shall not be punished for more than one of such offenc-
es.

(2) Where an act constitutes an offence under two or
more enactments and the offences are not the same, or
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where several acts, of which one or more than one would
by itself or themselves constitute an offence, constitute, when
combined, a different offence,

the offender may be punished separately for each of such
offences. but shall not be punished in the aggregate with
a more severe punishment than could be awarded for any one
of such offences.”

3.76. Section 72 relates to “cases in which judgement is given
that a person is guilty of one of several offences specified in the
judgement but that it is doubtful of which of these offences he
is guilty.” If in such a case, the same punishment is not provid-
ed for all the offences, the offender has to be punished for the
offence for which the punishment provided is the lowest. The
corresponding procedural provisions are to be found in sections
236 and 367 (3) of the Criminal Proceiure Code.

3.77. 1t appears that the framers of the Draft Penal Code
intended to deal in section 72 with doubts of factl, but in
most of the reported cases2, the section has been interpreted
as dealing with doubts about application of the law. We con-
sidered a suggestion that, in conformity with the original in-
tention, section 72 might expressly refer to the cases where “the
evidence does not enable the Court to pronounce with certainty
of which of these offences the offender is guilty” but came to
the conclusion that it would be better to relate the wording of
section 72 more clearly with the situation referred to in section
367(3) of the Criminal Procedure Codz, namely, where the Court
passzs judgemsnt in the alternative. At the stage of punish-
ment to which section 72 relates, the aspect of doubt loses its
imporiance. Once the Judgement in the alternative is passsd
under section 367(3), Criminal Procedure Code, the only matter
that requires to be provided for in section 72 is the limitation
on punishment.

3.78. According to the definition in section 40, “offence”
in section 72 is now confined to offences under thz Code. If
thz definition is omitted as suggested by us, the wider definition
of “offence” as given in the General Clauses Act will become
applicable. We see no objzction, and indeed consider it desir-
able, that the principle undszrlying section 72 should apply,
not only to Penal Code offences, but also to other offences.

Section
72.

Con-
sonance -
with
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367(3),
Criminal
Procedure
Code.

Applica-
bility to
offences
under
other
laws.

1. Draft Penal Code, (1837) Note A, Pages 13, 14.

2. Queen v. Jamurha, (1875) 7 N.W.P.H.C .R. 137; Khan Muhammad v. Empress, (1887)

Punj. Rec. No. 11 (Cr.) page 19;
Partap v. Empzror, A.LR. 1914 Jahore 549, 550.
Maktar Ali v. Emp., ALR. 1945 Cal, 421 is a case to the contrary.
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3.79. In the light of the above discussion, we propose that
section 72 may be simplified as follows :—

“72. Punishment where judgement in alternative.—In
all cases in which judgement is given in the alternative that a
person is guilty of one of several offences “specified in the judg-
ment¥** and if the same punishment is not provided for all of
them, the offender shall be punished for the offence for which
the lowest punishment is provided.”

Section 367(3) of the Criminal Procedure Code which is
now limited to offences under the Penal Code will require to
be amended as follows:—

_“When a person is convicted and it is doubtful under
which of two or more enactments the offence falls, the Court

shall distinctly express the same, and pass judgement in the
alternative.”

3.80. Sections 73 and 74 provide for solitary confinement.
We are of the view that this punishment is out of tune with
modern thinking and should not find a place in the Penal Code
as a punishment to be ordered by any Criminal Court. It may
be necessary as a measure of jail discipline which is an entirely
different matter, not governed by the same considerations that
apply to punishments in the Code. We recommend that sec-
tions 73 and 74 may be omitted.

3.81, It will be necessary, as a consequential amendment,
to omit the words ““including such solitary confinement as is
authorised by law”, occurring in clauses (a) and (b) of section
32(1), Criminal Procedure Code.

3.82. Section 75 provides enhanced punishment for persons
who commit offences against property or offences relating to
coin and government stamps more than once. It is an attempt
to deal with the problem of habitual offenders and recidivism.
Other penal systems also have tried to grapple with this complex
problem, but nowhere have the attempts met with marked
success, perhaps because the causes of crime are themselves
complex. Because the previous sentence has failed both in its
object of reforming the offender and in its object of deterring
him from crime, the law, as a measure of last resort, concent-
rates on protecting society from the offender by sending him
to jail for a longer term than before. The protection of society
against the offender comes in the forefront “by reason of his
previous conduct and of the likelihood of his committing fur-
ther offences,” as the latest English provision! on the subject

1. Section 37(2), Criminal Justice Act, 1967. The section is considered at length
by the House of Lords in D.P.P. v. Ottewell, (1968) 3 All E.R. 153.
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puts it. Based on this policy of protecting the public, section
75 enhances the powers of the Court regarding the sentence
to be imposed on the second or subsequent conviction for cer-
tain specified categories of offences. The necessity for such
a provision in the Penal Code can hardly be disputed.

3.83. We, however, see no reason why the section should
be limited in its application to offences relating to coin and
stamps and offences against property. Since protection of
society is the primary object in authorising the court to pass
long sentences, all serious offences under the Code, e.g. those
punishable with imprisonment for 3 years or more, should logi-
cally fall within the purview of the section. Offences under
other laws are governed by special considerations and,
where necessary, provisions similar to section 75 have
been made by the Legislature in those lawsl. But, so far as
offences under the Code are concerned, section 75 is the only
place where a provision for enhanced sentence could be made.
Not only in the case of offences against the person (Chapter
16), but in the case of many other offences, there is need for
special protection against persistent offenders, and there is no
basis for making a distinction in this respect as between offences
under the various Chapters. Even the present section does
not require that the previous conviction should have been under
the same Chapter; this shows, that it is not the policy of the law
to place an emphasis on the repetition of the particular offence;
rather, the policy is to have regard to the criminal tendency
established by previous convictions.

We, therefore, recommend that section 75 should be extend-
ed to cover all offences under the Code which are punishable
with imprisonment upto 3 years or more. We note in this con-
nection that the corresponding provision in England? is not
confined to offences of a particular character, but applies to
every offender convicted on .indictment of an offence punish-
able with imprisonment for two years or more.

3.84. There is another point on which the section requires
to be widened. The maximum punishment that can be awarded
on a second or subsequent conviction under the section is im-
prisonment for life or for ten years. The period of ten years
is, in our view, inadequate, since the longest period of imprison-
ment under the scheme of the Code is not ten years, but four-
teen years. Even where the offender is convicted at the same
trial of two offences, the Court is permitted to combine the "
imprisonment for the two offences, subject to a maximum of
fourteen years.3 We, therefore, recommend that in place of
“ten years”, “fourteen years”, should be substituted.
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1. E.g., sections 3 to 9, Suppre'ssion of Immoral Traffic Act, 1956.
2. Section 37(2), Criminal Justice Act, 1967.
3. Section 35(2), Criminal Procedure Code.
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3.85. While the section requires to be widened on the above
points, it is also in need of being narrowed down on others.
Even where the offender has, after his first conviction, led a
blameless life for a long period but commits an offence there-
after, the relapse into crime entails liability to enhanced punish-
ment. It is clearly desirable that the section itself should take
notice of the interval between the previous conviction and the
subsequent offence, and should not leave it entirely to the dis-
cretion of the Courts. It may be that in practice the Courts
do take the length of this interval into account and moderate
the punishment for the subsequent offence under section 75.
Nevertheless, there is room for giving some indication of the
legislative policy in this respect. We think that, between the
release from the imprisonment for the previous conviction (or
the release from imprisonment for the last conviction, if there
be more than one conviction) and the commission of the pre-
sent offence, the interval should not exceed three years!, and
recommend an amendment of the section to that effect.

3.86. At present it is not necessary that, at the previous
conviction, the offender should have been sentenced to any term
of imprisonment. All that is required is that the previous
offence must have been punishable with imprisonment for
three years or upwards, and the subsequent offence must also
have been so punishable. We regard this as insufficient. If,
on the previous conviction, the offender was not sentenced to
imprisonment, (for example, if he was sentenced to fine or
released on probation), then, exhypothesi, the offender was,
on that occasion, regarded as not suitable for the punishment
of imprisonment because of the circumstances of the offender
or of the offence. The commission of another offence may,
no doubt, show the desirability of prison treatment, but does
not by itself demonstrate the need for an enhanced term of
imprisonment. The maximum imprisonment provided in the
particular section relating to the second offence should be more
than sufficient. We. recommend that section 75 should be
amended requiring that, on the last occasion, the offender
should, not only have been convicted, but also sentenced to
imprisonment.

3.87. We considered the question whether, in-view of the
Convention relating to the Suppression of Traffic in Person
(1950), previous convictions in foreign countries for offences
of the type dealt with in that Convention should be taken into
account. Such offences are punishable under sections 366A,
366B, 367, 370, 371, 372 and 373 of the Code, besides the Sup-
pression of Immoral Traffic in Women and Girls Act, 1956.
Since Article 7(1) of the Convention only provides that “pre-
vious convictions pronounced in foreign States for offences
referred to in the present Convention shall, 7o the extent per-
mitted by domestic law, be taken into account for the purpose

”1. Cf. section 37(4) (a), Criminal Justice Act, 1967.
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of establishing recidivism”, we do not consider it necessary to
make any such special provision in section 75 of the Code.

3.88. (i) It was suggested that the enhanced punishment
of imprisonment for life provided uhder section 75 is rather
harsh. Another point made was that the additional punish-
ment should be relatable to the gravity of the second or sub-
sequent offence. We think, however, that this part of section

~ 75 has not created any difficulty, and the Courts should be
left to exercise their discretion in the matter. 'of sentence.

(ii) At present the section does not covet the case where
the first conviction is for the abetment of or an attempt to com-
mit, an offence punishable under Chapter 12 or 17 of the Code,
and the offender is convicted of such an offence. Since we
are proposing the extension of section 75 to cover all offences
under the Code, including abetments and attempts, punishable
with imprisonment for three ~years or more, this lacuna will
disappear. .

(iii) Under the section, the previous conviction must have
been before a Court in ‘India’. Since the Code does not extend
to Jammu & Kashmir and ‘India’ excludes that State, a previous
conviction in Jammu & Kashmir is not relevant for the purposes
of section 75. This anomaly, which arises not out of section

75 but out of the extent clause, illustrates the peed for extend-

ing the Code to Jammu & Kashmirl.

3.89. We recommend that section 75 may be revised as
follows :—

«75. Enhanced punishment for certain offences after pre-
vious convictions—Whoever, having been convicted by a
Court in India of an offence punishable under hul
this Code with imprisonment of either description for a
term of three years or upwards and sentenced to imprisonment
on such conviction, commits, within three years from the date
of his final release from prison after serving that sentence,
any offence punishable under this Code with like imprison-
ment for the like term, shall be subject for every such sub-
sequent offence to imprisonment for life, or to imprison-
ment of either description for a term which may extend to
fourteen years.”’2

3.90. In view of the numerous amendments proposed in
this chapter it will be desirable to replace it by a completely
revised chapter in which the sections also are re-numbered in
continuation of the sections in the revised chapter 2. The
necessary draft® has been included in the Amendment Bill
appended to this Report.
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lr. See paragraphs 1.4 and 1.5 above.

2. A corresponding amendment will be necessary in section 348(1) of the Code of Cri-

minal Procedure, 1898.

3. See the proposed draft of the Indian Penal Code (Amendment) Bill, clause 6.

3 M. of Law/71—7.
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* CHAPTER 4

General Exceptions

4.1. Chapter 4 with the title. “general exceptions”, contains
a set of rules which limit and override the verbal definition of
every offence. The object of putting them together at one place,
is, in the words- of the Law Commissioners, “to obviate the
necessity of repeating in every penal clause a considerable num-
ber of limitations”.

4.2. Section 76 says that if a person is bound by law to do
something and does it, he commits no offence, and similarly
if a person believes in good faith, owing to a mistake of fact,
but not of law, that he is bound to do something and does it,
he commits no offence either. The principle governing the
two propositions is sound and we do not propose to disturb
it. Difficulties may, of course, arise when deciding whether a
particular act was done in good faith or done because of a mis-
take of fact; but those difficulties do not affect the principle.

4.3. Two illustrations are given below the section. The
first, intended to illustrate the first proposition, runs thus :

“A, a soldier, fires on a mob by the order of his superior
officer, in conformity with the commands of thelaw. A
has committed no offence.”

The illustration is not well-expressed. It is not clear whether
it is the order of the superior officer that has to be ‘in conformity
with the commands of the law’, or it is the soldier’s firing on the
mob that has to be in such conformity. Further, the situation
imagined by this illustration raises controversial questions con-
cerning the duty of a soldier. The proposition sought to be
illustrated is self-evident and does not really need any illustra-
tion. We think, therefore, that this illustration should be
deleted.

4.4. Section 79 which is complementary to section 76, is
also in two parts. It says first_that an act which a person is
justified by law in doing is not an offence, and secondly, that
an act that the person doing it believes in good faith, and by
reason of a mistake of fact, to be justified in doing, is not offence.

4.5, While neither section 76 not section 79 requires any
modification of substance, the four propositions contained in
the two sections should, we think, be paired differently. The

. first parts of the two sections naturally go together, and may be

combined in section 76 as follows :— ,

«76. Act done by a person bound or justified by law.—
Nothing is an offence which is done by a person who is

bound by law to do it or is justified by law in doing it.”
82
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Similarly, the second parts of the two sections which have the
common elements of migtake of fact and bona fide belief may
be combined in section 79 as follows :—

“19. Act done by a person by mistake of fact believing
himself bound or justified by law.—Nothing is an offence
which is done by a person who, by reason of a mistake of
fact and not by reason of a mistake of law, in good faith
believes himself to be bound by law to do it or justified by
law in doing it.

“Ilustrations™

(a) A, an officer of a Court of Justice, being ordered
by that Court to arrest Y, and, after due enquiry, be-
lieving Z to be Y, arrests Z. A has committed no
offence.

(b) A sees Z commit what appears to A to be a
murder. A in the exercise, to the best of his judgement
exerted in good faith, of the power which the law gives
to all persons of apprehending murderers in the fact,
seizes Z, in order to bring Z before the proper autho-
rities. A has committed no offence, though it may
turn out that Z was acting in self-defence.”

4.6. Basing itself on the age-old maxim ignorantia legis non
excusat, the Code does not recognise any immunity from cri-
minal liability on the ground of a mistake of law. This is made
clear by the express wording of sections 76 and 79 which, while
allowing an exception for certain acts done under a-mistake
of fact, exclude acts done by a person who, by reason of a mis-
take of law, believes himself to be bound by law to do the act
or to be justified by law in doing it.

4.7. We have considered the question whether this position
should be modified in any way, but have come to the conclu-
sion that notwithstanding its figidity, it would not be desirable
to change the rule.

One of us, however, is of a different opinion which he has
expressed in a separate note.! Broadly, his suggestion is that
where the mistake of law relates to a provision of a rule, bye-
law, order or notification made under an Act of the legislature,
and the accused person’s mistake is of such a nature that he
could not have avoided it by due diligence, then the mistake
should be a defence, but the burden of proving it should be
on the accused person.
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. See sepzirate ‘Note by Shri R.L. Narasimham,



Justifi-
cation for
the rule.

Practical
difficulties

absence of
the rule.

Due

diligence
test not
practical.

84

4.8. Various justifications for the rule have been advanced
in the past by jurists. One is that the law is definite and as-
certainable and everyone may therefore be presumed to know
the law. If this is the basis of the present position, it is clearly
inadequate. The vastness and complexity of penal legislation
in the modern State is not to be denied and the presumption
about everyone knowing the law cannot stand scrutiny for a
moment.

If one could assert that every rule of criminal law represents
what is morally right, it would naturally follow that a person
violating the rule should not be allowed to plead ignorance,
but such an assertion cannot be accepted as valid in regard to-
many injunctions of the criminal.law. While, of course, many
of them are based on undisputed moral principles, there are,
on the other hand, a large number which one could only des-
cribe as a moral because they do not claim to be based on ideas
of what is morally right and morally wrong.

The real justification for not allowing mistake of law as a
defence seems to be that the operation of a provision of the law
is intended to be independent of its being known to everybody
and it ought to be so. If it were not so, great uncertainty will
be introduced in the enforcement of the law and may well lead
to injustice.

4.9. But for the rule, many investigations into offences
would have to branch off into collateral inquires because it would

‘be obviously unfair to send up the person charged for trial

when there is something in his plea of ignorance of the legal
provision. Difficulties would be still greater when the accused
is prosecuted. True, the Court has even now to inquire into
the state of mind of the accused for various other purposes;
but there. are materials on which the court draws- inferences
as to mental states like fraud, dishonesty, malice and absence
of due care. Subjective’ though these elements may be, they
are investigated on the basis of objective facts. The position
will be very different when the court has to determirde whether
the accused knew or correctly interpreted the content of a sta-
tutory provision or a provision of subordinate legislation. The
accused has merely to assert in the witness-box that he did not
know of it and the prosecution will immediately be faced with
the task of disproving his assertion by cogent evidence.

4.10. Would the case be materially different if, instead of
allowing the plea of ignorance of law in all cases, it is allowed
only when the accused could not have known the provision of
law even with due diligence ? We are afraid that the diffi-
culties of the trying court would not be substantially reduced.
Unless every statutory rule, order, bye-law or notification has
been translated into the language of the accused and widely
published (and where the accused is an illiterate or semi-literate
person, was also explained to him), he could say that even with
due diligence he could not have known the law in question.
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4.11. It is unavoidable in modern regulatory legislation
that a great many details of the law have to be left to be pres-
cribed by means of rules and orders. Enforcement of such
statutory rules and orders is the very basis for the enforcement
of the parent Act. To introduce the concept of “‘invincible
ignorance” as a legitimate defence in relation to the former
but not in relation to the latter might well result in rendering
the latter largely ineffective. As a learned writer puts it, “‘such
statutes are not meant to punish the vicious will but to put pres-
sure on the thoughtless and inefficient to do their whole duty
in the interest of public health safety or moralsl.” We do
not, therefore, share the view that a possible area for allowing
ignorance of law as a defence may include “misdemeanours
punishable only by small fine, various ordinances and technical
regulations of administrative boards™, and in these cases “‘actual
knowledge of the law should be required2.” We think that
the present rule of ignorance of such regulations  affording no
justification for contravening them has to remain.

4.12. 1t has been urged that even a conviction for a contra-
vention of a statutory rule or order carries a stigma, and it is
unfair that such stigma should attach to a person when he knew
nothing about it and when he could not, with due diligence, have
known sufficiently about it. We think this is somewhat exag-
gerated. The stigma arising out of a conviction for an offence
like not fencing a machine in the prescribed manner, or not
constructing a bath room in accordance with the municipal
bye-law, or failing to file a tax return by the prescribed date, is
negligible.

4.13. We should mention here that a majority of the judges
of High Courts and of the members of the higher judiciary who
gave an opinion on the question were against recognising mis-
take of law as a defence or even as a mitigating circumstance to
be expressly provided in the Penal Code.,

4.14. We find that the penal codes of some countries provide
for recognising ignorance of law as a proper defence. We
feel, however, that the attitude of the courts towards such pro-
visions in the code is of more importance than the provisions
themselves. The magnitude of the population, the number of
prosecutions involving such issues, the literacy of the citizens
and other similar factors, which vary from country to country,
will also have to be taken into account. What may have worked
well elsewhere may not necessarily be suitable for India.

4.15. One of us considered that to prevent hardship in ex-
treme cases, there should be an express power given to the
Court to award a punishment different in nature from the
punishment prescribed in the law, or lower in degree than the
minimum punishment. We think however that, even under
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the existing provisions, where the Court is satisfied about the
genuineness of the plea of ignorance, it takes that fact into
account while passing sentence. We do not therefore recom-
mend any change in the existing position.

4.16. Section 77, which protects a Judge while acting judi-
cially, needs no change.

4.17. Section 78 protects acts done in pursuance of a judg-
ment or order of a Court of Justice, although the Court may
not have had jurisdiction to pass such judgement or order, so
long as the person acting under it believes in good faith that
the Court had such jurisdiction. This protection is obviously
necessary if decisions of the Courts are to be promptly enforced.
We feel, in fact, that there ought to be no right of private de-
fence against the enforcement of a Court’s decision—a matter
we deal with later!. Section /A8 should, therefore, stand as
it is.

4.18. Section 80 says that a person is not liable for the
unintended and unknown consequences of his ‘lawful act, done
in a lawful manner by lawful means and with proper care and
caution’. The illustration to the section brings out the mean-
ing clearly, and no change is required.

4.19. Section 81 states that nothing is an offence merely
by reason of its being done with the knowledge that it is likely
to cause harm, if it be done without any criminal intention to
cause harm, and in good faith for the purpose of preventing or
avoiding other harm to person or property. Then follows
an explanation that it is a question of fact in such a case whether
the harm to be prevented or avoided was of such a nature and
so imminent as to justify or excuse the risk of doing the act
with the knowledge that it was likely to cause harm.

The intention of this provision is clear enough. The main
ideas being (i) the act which the law excuses is done in order
to avoid other harm, (ii) the harm to be avoided must, in its
nature and imminence, be such as to justify the risk of doing
an act likely to cause harm, and (iii) the act is done in good
faith without any intention of causing harm. One of these
ideas is put in the Explanation, while the other two are in the
main section. This splitting up does not seem to be necessary.
The general exception will be easier to understand if it is stated
as follows :—

«81. Nothing is an offence which, though done with
the knowledge that it is likely to cause harm, is done in
good faith for the purpose of preventing or avoiding other
harm to person or property, provided the latter harm is
of such a nature and so imminent as to justify or excuse the
risk of doing the act with such knowledge.”

1. See para. 4
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The illustrations help in understanding the meaning and should

be retained.

4.20. Section 82 completely exempts children under 7 years
of age from criminal liability in respect of any act done by
them. The basis of this total exemption is the assumption that
a child below that age does not realise, and consequently does
not intend, the consequences of his act and the necessary culp-
able state of mind must be deemed to be absent. In recent
years there has been an increased weight of informed opinion
in favour of changes in our methods of dealing with delinquet

children. This changed attitude is mainly due to the aware-

ness that their deliquency stems largely from parental neglect,
parental conflict, association with evil elements, poverty and
similar factors which operate more intensively on children
than on adults. Special legislation in the form of Children
Acts provides for a variety of measures designed to correct,
rather than punish, the erring child. The two main objectives
of such measures are to take children as far as possible outside
the ambit of criminal liability and the jurisdiction of the ordi-
nary criminal Courts, and to make such arrangements for their
correction, education and welfare as are appropriate.

4.21. Noticing that in many countries the minimum age
of criminal liability is fixed higher than in the Indian Penal
Code, we included in our questionniare, a question, “Do you
consider that any increase is necessary in the minimum age
of criminal responsibility which is 7 years at present. If so,
what should it be ?”

Among those who expressed an opinion on this question,
a small majority were against an increase in the age mentioned
in section 82. But there were a considerable number who
would have it raised to 10, and some who even favoured 12
years as the minimum age.

Judges of High Courts were mostly against any change in
the minimum age. According to some of them, there was no
scientific basis for associating culpability with a particular age
in the development of a child. Some thought that raising the
minimum age might lead to increase in juvenile crime. It was
also said that this was not a very great problem -and sections
82 and 83 could be left as they were.

A Sessions Judge stated that “in view of the fact that child-
ren are now being sent to educational institutions at compara-
tively early ages, it is not necessary to increase the age from 7
years in order to fasten criminal liability. Besides, the sooner
the criminal habit of a boy is curbed, the better it would be.
The curb may be enforced by sending the boy to a reformatory
school or some such institution.”
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Per contra, another Sessions Judge stated that in his opinion
a child upto the age of 10 years was not capable of understanding
the gravity of an offence committed by him and therefore the
minimum age of criminal responsibility - should be 10 years.

4.22. The law in this respect varies considerably in other
countries. In England the minimum age was raised to 10
quite recently in 1963. Under the Children and Young Persons
Act, 1969, while the age of criminal responsibility remains
unchanged, a child under 14 years cannot be charged and pro-
secuted for any criminal offence except homicide. A new con-
cept of unenforceable criminal responsibility has been intro-
duced in the case of children bétween 10 years and 14 years of
age. The commission of an offence is, however, a possible
pre-condition for a care or supervision order.

In Argentina, when a minor under 16 years of age commits
a crime classified in law as a felony, a competent Judge pro-
ceeds to verify the crime and to obtain other information through
the National Council of Minors, and if he considers it advis-
able, he may order the internment of the minor in an institu-
tion under .the Council.

In Australia, the minimum age is 7 years in Queensland,
Western Australia and Tasmania, and 8 years in New South
Wales, Victoria and South Australia.

In Canada, the law is similar to ours. A child under 7 years
is completely exempt, and a child between the ages of 7 and
14 is exempt unless he is competent to know the nature and
consequence of his conduct and to appreciate that it was wrong.

In France, it would appear that a child below 13 years of
age is not punishable. If from the circumstances and the per-
sonality of the offender, it has been decided to impose a penal
sentence upon a minor above the age of 13, elaborate rules are
laid down requiring the substitution of a lesser sentence for the

normal sentence.

While the minimum age is 14 in the Federal Republic of
Germany and in Norway, it is 15 in Denmark.

In the United States the age of absolute incapacity varies
from State to State between 8§ years and 12 years. In one State,
New Jersey, it is as high as 16 years.

As regards Asian countries, the minimum age is 7 years in
Thailand, Ceylon, Iraq, Syria and Lebanon; 9 years in the
Philippines; 11 years in Turkey and Iran; and 14 years in Japan.
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4.23. In view of this wide variation, we carefully considered
the question whether any increase in the minimum age is neces-
sary or desirable. The age at which a child can understand the
nature of his act and its consequences is not necessarily 7 years
it could be 8 or 9 or 10, or even more. The age of 7 mentioned
in section 82 is in a sense arbitrary, but then any other age
would be equally arbitrary.

With the establishment of juvenile courts and other agencies
exclusively concerned with juvenile crime, the need for the
application of the penal law in the ordinary sense decreases in
the case of children. Society could well regard delinquent
children, not as criminals in the sense in which adult offenders
are regarded, but as persons requiring treatment. An amend-
ment of section 82 could with some justification, be suggested
on the ground that the stigma of a criminal conviction should
not attach to any child below, say, the age of ten. The act of
the child should not amount to an offence, the child committing
the act should not be liable to arrest or prosecution, and the
ordinary machinery of the criminal courts should not be appli-
cable to him even in theory.

What higher age should be substituted from this point of
view can be a matter of controversy. Having regard to condi-
tions generally existing in Indian families, we are inclined to
suggest 10 years as the minimum age. Upto that age parents,
by and large, are still able to control the conduct of the child
and no serious harm is likely to be caused if criminal liability
is not attached to the child’s act.

4.24. At the same time, it seems to us very necessary that
legisiation for the care and protection of children should be
enacted in all those States! where it has not so far been enacted,
and it should be properly enforced in the States where it has
already been enacted. On the assumption that this will be done,
we recommend that section 82 may be amended by substituting
“ten years” for ‘‘seven years’.

4.25. With the above amendment of section 82, section 83
will practically lose its utility. We do not think it is worthwhile
retaining it for offending children between the ages of 10 and
12, and propose its omission,

4.26. Section 84 exempts the act of a person of unsound
mind from criminal liability in the following terms:—

“Nothing is an offence which is done by a person who,
at the time of doing it, by reason of unsoundness of mind,
is incapable of knowing the nature of the act, or that heis
doing what is either wrong or contrary to law.”
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In his Draft Penal Code, Macaulay had suggested two sections
(66 and 67), one stating that “‘nothing is an offence which is
done by a person in a state of idiocy” and the other stating that
“nothing is an offence which a person does in consequence of
being mad or delirious at the time of doing it.” The Law
Commissioners, in replacing these two sections of the Draft Penal
Code by section 84, appear to have adopted in a brief and suc-
cinct form the test laid down in England by the so-called
“M’Naghten Rules”!. The essence of these Rules is contained
in the following passage which is constantly quoted or referred
to by judges:—

“The jury ought to be told in all cases that every man
is presumed to be sane, and to possess a sufficient degree
of reason to be responsible for his crimes, until the contrary
be proved to their satisfaction; and that to establish a de-
fence on the ground of insanity, it must be clearly proved
that, at the time of the committing of the act, the party
accused was labouring under such a defect of reason, from
disease of the mind, as not to know the nature and quality
of the act he was doing, or if he did know it, that he did
not know he was doing what was wrong.”

4.27. The British Royal Commission on Capital Punishment,
which made its Report in 1953, noted that this test ‘“was
strongly attacked almost as soon as it was formulated, mainly
by members of the medical profession, but also by lawyers,
notable by Fitzjames Stephen, and it has been subjected to
constant criticism ever since”2. Doctors with experience of
mental disease ‘have contended that the M’Naghten tes is
based on the “entirely obsolate and misleading conception of
the nature of insanity, since insanity does not only, or primarily,
affect the cognitive or intellectual faculties, but affects the whole
personality of the patient, including both the will and the emo-
tions. An insane person may therefore often know the nature
and quality of his act and that it is wrong and forbidden by law
but yet commit it as a result of the mental disease. He may,
for example, be overwhelmed by a sudden irresistible
impulse; or he may regard his motives as standing higher than
the sanctions of the law; or it may be that, in the distorted world
in which he lives, normal considerations have little meaning
or little value.”3 However, “the Court of Criminal Appeal
has consistently uphold the validity of the Rules and refused
to approve their extension to cover the ‘irresistible’ or ‘un-
controllable’ impulse. The Court has also declined to enlarge
their interpretation in other respects. Thus it has held that the
words ‘the nature and quality of the act’” must be taken

lT These are the replies of the judges to the five questions put to them in 1843 by the
House of Lords in the case of Daniel M'Naghten. The passage quoted is from the
answer to questions IT and III. :

2, Report, para. 227.
3. Report, para. 227.
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to refer only to the physical character of the act and not to
distinguish between its physical and moral aspects and that
‘wrong’ means in effect ‘punishable by law’.1”

4.28. After a deep and extensive study of the laws of other
countries as well, the Royal Commission zame to the conclu-
sion that the test of responsibility laid down by the M’Naghten
Rules was so defective that the law ought to be changed. They
suggested that, if the alteration were to be made by extending
the scope of those Rules, the formula might be:—

“The jury must be satisfied that at the time of commit-
ting the act the accused, as a result of disease of the mind
or mental deficiency, (a) did not know the nature and
quality of the act, or (b) did not know that it was wrong,
or (c) was incapable of preventing himself from committ.
ing it.””2

They, however, considered that it would be preferable to abro-
gate the M’Naghten Rules and leave the jury to determine whe-
ther, at the time of the act, the accused was suffering from di-
sease of the mind or mental deficiency to such a degree that he
ought not to be held responsible. Neither recommendation
was accepted in Britain.

4.29. We find that the criminal codes of some of the Pro-
vinces of Australia provide for the plea of “irresistible impulse”.
Thus, the Tasmanian C;iminal Code enacts in section 16:

“(1) A person is not'criminally responsible for an act
done, or for an omission made, by him—

(a) when afflicted with mental disease to such an
extent as to render him incapable of—-

(1) understanding the physical character of such
act or omission; or

(ii) Knowing that such act or omission was
one which he ought not to do or make; or

(b) When such act or omission was done or made
under an impulse which, by reason of mental
disease, he was in substance deprived of any power
to resist.

(2) The fact that a person was, at the time at which
he is alleged to have done an act or made an omission, in-
capable of controlling his conduct generally, is relevant
to the question whether he did such ‘“act or made such
omission under an impulse which by reason of mental
disease he was in substance deprived of any power to resist.”
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Similar provisions are to be found in the Criminal Codes of
Queensland and of West Australia.

The American Law Institute has suggested! the following
test:—

“(1) A person is not responsible, for criminal conduct
if at the time of such conduct as a result of mental disease
or defect he lacks substantial capacity either to appreciate
the criminality? [wrongfulness] of his conduct or to conform
his conduct to the requirements of law.

(2) As used in this Article, the term “mental discase
or defect” does not include an abnormality manifested only
by repeated criminal or otherwise anti-social conduct.”

In France, article 64 of the Penal Code provides that “there
is no crime or offence when the accused was in a state of mad-
ness at the time of the act or in the event of his having been
compelled by a force which he was unable to resist.”

Article 10 of the Swiss Penal Code is to the effect that “any
person suffering from a mental disease, idiocy or serious im-
pairment of his mental faculties who, at the time of committing
the act, is incapable of appreciating the unlawful nature of his
act or of acting in accordance with this appreciation cannot
be punished.”3

We may also refer to “the Durham Rule’, followed in the

| District of Columbia (U.S.A.). The rule is simply that an ac-

cused is not criminally responsible if his unlawful act was
the product of mental disease or mental defect. We use ‘disease’
in the sense of a condition which is considered capable of either
improving or deteriorating. We use ‘defect’ in the sense of
a condition not considered capable of either improving or
deteriorating and which may be either congenital, or the result
of injury, or the residual effect of a physical or mental disease.4

4.30. In view of the strong criticism to which the M‘Nagh-
ten Rules have been subjected in Britain and in view of the
recognition given to the plea of ‘‘irresistible impulse” in the
penal laws of several countries we included in our Questionnaire
the following question:—

“12. (a) Should the existing provision (section 84)
relating to the defence of insanity be modified or expanded
in any way ?

. 1, A.L.I. Model Penal Code, proposed Official Draft 1962—Section 4.01.
2. The choice between the words “criminality” and “wrongfulness is left open by the

Institute.

3. The law on the subject in some other countries is given in Appendix a of the Royal
Commission s Report, op. vit. pp. 407 to 413.
4, Durham v. United States. (1954) 94 U.S. App. D.C. 228; 14 F. 2d. 862.
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(b) Should the test be related to the offender’s incapa-
city to know that the act is wrong or to his incapacity to
know that it is punishable ?

(c) Should the defence of insanity be available in cases
where the offender, although aware of the wrongful, or even
criminal, nature of his act, is unable to desist from doing
it because of his mental condition?”

The majority of the views expressed on part (a) of the ques-
tion were strongly opposed to any change in the existing section.
Most of these replies seemed to assume that, even theoretically,
the present provision is adequate. They pointed out a number of
practical difficulties which were likely to arise, if the provisions
of the section were made more liberal. The decision would
then have to depend on medical opinion to a greater degree than
at present. Serious doubts were expressed as to whether
medical experts of the requisite quality would be available all
over India particularly in the districts. These opinions also
stressed that the present provision caused no practical difficulty;
and if in a particular case not falling strictly within the terms of
section 84, the mental condition of the accused was such as
to deserve special consideration, it could be left to the proroga-
tive powers of commutation and remission vested in the Pre-
sident and the Governor.

As regards part (b) of the question also, the majority of the
replies suggested no change. Some expressed the view that
the test should' be knowledge of what is “wrong”, and others
that it should be knowledge of what is punishable by law.

As regards part (c), there was little support for specifically in-
cluding “irresistible impulse” in section 84. Some of the opinions
considered that this was not strictly insanity. The main objection
was that any such provision would make the trial of the issue
more difficult for the judges than the present provision.

4.31. A few questions arising directly out of the wording of
section 84 were considered by us. It will be noticed that while
the  M’Naghten Rules refer to “disease of the mind” the
Penal Code uses the expression “unsoundness of mind”. This
appears to cover not only any form of insanity or mental disease,
but also any form of mental deficiency, like idiocy, imbecility
and even feeble-mindedness. A temporary delusion may
also be regarded as unsoundness of mind. It might be more
in accord with medical terminology to use both the expressions
“disease of the mind” and ‘“‘mental deficiency” instead of the
somewhat vague and unprecise expression  ‘unsoundness of
mind”. Since, however, no difficulty appears to have been
felt in understanding the sense in which this is used in the Penal
Code, we do not think it is worthwhile changing it.
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4.32. The crucial test under section 84 is whether the
accused, at the time of committing the offence, is incapable of
knowing “that he is doing what is either wrong-or contrary
to law.” The M’Naghten Rules only refer to the accused not
knowing that he is doing what is wrong!l. The question whether
the word “wrong”  these Rules means legal wrong or moral
wrong has been debated at length in Australia and in England.
In A ustralia?, the following direction to the jury given by Dixon
J. is considered to be a correct statement of the law:—

“The question is whether he was able to appreciate the
wrongness of the particular act he was doing at the particular
time. Could this man be said to know in this sense whether his
act was wrong if, through a disease or defect or disorder of the
mind he could not think rationally of the reasons which to
ordinary people make that act right or wrong ? If through
the disordered condition of the mind, he could not reason
about the matter with a moderate degree of sense and
composure, 1t may be said that he could not know that what
he was doing was wrong.”

In England,3 however, it has been emphatically held by the Court
of Criminal Appeal that “courts of law can only distinguish
between that which is in accordance with the law and that
which is contrary to law”, and “there is no doubt that in the
M’Naghten Rules ‘wrong’ means contrary tolaw and not ‘wrong’
according to the opinion of one manor of a number of people
on the question whether a particular act might or might not
be justified.”

4.33. Indian case law on the subject seems to leave the
position obscure. In a Cakutta case4, it was observed:—

“We are satisfied that the appellant knew the nature of
his act. What we have to see is whether he knew that
what he was doing was either wrong or contrary to law. If
he knew that what he was doing was wrong, then he
will not be protected even if he did not know that it was
contrary to law, If he knew that what he was doing was
contrary to law, then also he could not be protected even
though he did not know that what he was doing is wrong.”

According to this view, it would be necessary for the accus-
ed to show that, by reason of unsoundness of mind he did not
know that his act was wrong and also that he did not know that
it was contrary to law.

1, See para. 4.26. above.

2, Porter, (1933) 55 C.L.R. 192, 189; approved in Stapleton, (1952) 86 C.L.R. 358, 367
3. R. v. Windle, (1952) 2 All ER. 1 (Lord Goddard, C.J.).

4. Ceron Ali v. Emp., A.LR. 1941 Cal. 129, 130 (Sen and Roxburgh, JJ.).
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In a later case,! however, the same High Court observed :—

“Of the three elements necessary to be established under
section 84, any of which must be established by an accused
to obtain the benefit of the provisions, it appears that, first,
the nature of the act was clearly known to the accused; se-
condly, that he knew that the act was contrary to law, or
we have said this was probably krnown to him; but (the)
third element on which the case really turned is, whether the
accused knew that the act was wrong.” '

Curiously, no reference is made to the earlier judgment.

Inasmuch as it is for the accused to show that he comes
within the general exception, or in other words he did not
know either the wrongfulness or the criminality of his act, it
appears to us that the earlier judgment states the position cor-
rectly. The view taken in the later Calcutta case was dissented
from by the Allahabad High Court.2

4.34. Although the M’Naghten Rules still hold the field
in England despite the recommendations of the Royal Commis-
sion, a new defence to murder, known as “diminished responsi-
bility”, was introduced by the Homicide Act of 1957. If esta-
blished, it entitles the accused to be found guilty of man
slaughter instead of murder. Section 2 of that Act enacts :

“(1) Where a person kills or is a party to the killing of
another, he shall not be convicted of murder if he was suffer-
ing from such abnormality of mind (whether arising from
a condition of arrested or retarded development of mind
or any inherent -causes or induced by disease or injury)
as substantially impaired his mental responsibility for his
acts and omissions in doing or being a party to the killing.

(2) dkk Kk kK

(3) A person who but for this section would be liable,
whether as principal or as accessory, to be convicted of
murder shall be liable instead to be convicted of man
slaughter.”

We considered whether it would be desirable to have some
such provision in the Code, either restricted to culpable homi-
cide or, more generally applicable to all offences, as a supple-
ment to section 84, but decided against it, mainly because of the
complicated medico-legal issues it would introduce in the trial.
So far as murder cases are concerned, the Code already gives
discretion to the Courts in the matter of sentences, the death
sentence not being obligatory.3 As regards other offences also,

“Dimi-
nished res-~
ponsi-
bility™.

1. Ashiraddin Ahmed v. The King, A.LR. 1949 Cal. 182, 183 (Roxburgh and Blank,
JI).

2. Lakshmi v. State, A.LR. 1954 All. 534, 536.
3. See also 35th Report of Capital Punishment, paragraph 9.24.
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there is no need to provide specially that, if the “diminished
responsibility” is established, the offender will receive lesser
punishment. The mental abnormality of the offender will
naturally be taken into account by the court like any other ex-
tenuating circumstance while deciding upon the sentence to be
awarded.

4.35. In the result, our view is that, in spite of its short-
comings, section 84 need not be altered in any way.

4.36. Section 85 equates involuntary intoxication with
unsoundness of mind and lays down the same rule for excusing
a person. The next section dealing with voluntary intoxi-
cation provides that “where an act done is not an offence unless
done with a@ particular knowledge or intent, a person who does
the act in a state of intoxication shall be liable to be dealt
with as if he had the same ‘‘knowledge as he would have had
if he had not been intoxicated”. The effect is that voluntary
intoxication cannot be pleaded as a defence on the ground that
the intoxicated person did not have the particular kind of know-
ledge or intent mentioned in the definition of the offence with
which he is charged.

4.37. While the Code makes it clear that voluntary or self-
induced intoxication does not constitute an excuse for committing
an offence, it is silent on the point whether it should be treated
as a mitigating or extenuating circumstance for the purpose
of sentence. We included in our questionnaire the question:—

“When a person commits an offence in a state of intoxi-
cation (self-induced), should that be made a ground for
enhanced punishment ?”

Only a few were in favour of the suggestion as a general
proposition applicable to all cases where a person commits an
offence when in a state of intoxication. One or two were in
favour of providing enhanced punishment in the case of offen-
ces based on rashness or negligence, since intoxication would
probably have contributed to that mental state. Another sug-
gestion was that enhanced punishment ought to be provided in
those cases where the offender has deliberately intoxicated
himself for committing the offence.

The majority, however, were not in favour of the suggestion.
They were of the view that no special provision was necessary
in the Code, that depending on the circumstances of the case,
intoxication could be regarded as enhancing culpability (e.g.,
where the offender put himself in that condition in order to
commit the crime ruthlessly) or it could be regarded as extenua-
ting the offence, and that these were matters of detail which
should be left to the judge to take into account when deciding the
appropriate sentence.
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Agreeing with this view, we have come to the conclusion
that a provision for enhanced punishment is not desirable

and that the matter may be left to the discretion of the courts
as at present.

4.38. The language of section 86 has caused some confusion. Know-
As mentioned by the Supreme Court, “while the first part of the ledge and
section speaks of, intent or knowledge, the latter part deals "“g"lt_"’“
only with knowledge, and a certain element of doubt in inter- lsjé-::tieon
pretation may possibly be felt by reason of this omission. 6.
If in voluntary drunkenness knowledge is to be presumed in the
same manner as if there was no drunkenness, what about this
excuse where mens rea is required ? Are we at liberty to ‘‘place
intent on the same footing and, if so, why has the section
omitted intent in its latter part 2 To this question the Supreme
Court’s answer is, *“So far as knowledge is concerned, we must
attribute to the intoxicated man the same knowledge asif he
was quite sober, but so far as intention is concerned, we must
gather it from the attending circumstances of the case, paying
due regard to the degree of intoxication.”! We consider that
it would be desirable to rectify thisanomalous position by omit-
ting the reference to intention altogether.

4.39. We recommend that sections 85 and 86 which deal with  geciions
the same subject may be combined in one section and revised as 85 and 86
follows:— combined

and

: .. . . revised.
“85. Act of a person who is intoxicated—(1) Nothing

is an offence which is done by a person who, at the time of
doing it, is, by reason of intoxication. incapable of knowing
the nature of the act, or that he is doing what is either wrong
or contrary to law:

Provided that such intoxication was not self-induced.”

“(2) Where an act done by a person in a state of intoxi-
cation which is self-induced will be an offence if done with
a particular knowledge, he shall be liable to be dealt with
as if he did the act with the knowledge he would have
had if he had not been intoxicated. ‘

(3) Intoxication is self-induted in a p’ex_'son.when he
voluntarily causes the state of intoxication 1n himself.

4.40. Sections 87, 88 and 89 deal elaborately with diffqrent Sections
situations where bodily harm is caused, but with consent given 87,d 839
by or on behalf of the person to whom it is caused. After a ang 7.
close -scrutiny of the sections we donot find any need to alter
them.” :

L Busdev v. The State of PEPSU, (1956) S.C.R. 363, 365.
3 M of Law;71—8
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4.41. Section 90 defines the situations in which the consent
apparently to be given by a person is not sufficient for purposes
of the Code. It was suggested that consent obtained from a
person by putting him under hypnotic or other occult influence
should be specifically mentioned in the section. We have
little doubt that if ever a concrete case of this sort came up,
the courts would have no difficulty in holding such consent to
be insufficient even under the existing provision. The influ-
ence on the mind could be regarded as having produced either
a misconception of fact or an inability to understand the nautre
and consequence of that to which the person gives his consent.
It does not appear necessary to amplify section 90 to cover
such cases which in any event are not of practical importance.

4.42. No change is required in section 91.

4.43. Section -92 provides for a situation of emergency
where there is no time to obtain the consent either of the person
affected or of his guardian, and the law therefore says that,
if the act causing harm or likely to cause harm is done for the
benefit of the person concerned and done in good faith, it is
no offence. The same safeguards as occur in section 89 are
provided in this situation also, and the Explanation attached
to the section says that pecuniary benefit is not “benefit” within
the meaning of the section.

The type of case envisaged by the section is that of a surgeon
who suddenly finds it necessary to perform an operation and has
no time to obtain anybody’s consent. He is protected, subject to
the safeguards mentioned, if he acts in good faith for the
patient’s benefit. A suggestion was made that the power of a
surgeon in such circumstances should be further widened,
$o as to do away with the requirement of consent altogether
even if there be time to obtain consent. We feel no justification
for such a change, since, under the law as it is, a surgeon has
sufficient protection in suitable cases, and to widen that pro-
tection would be somewhat risky, apart from placing too heavy
a burden on a surgeon. We are, therefore, not proposing any
change in section 92.

4.44. Nor is any change needed in section 93, which protects
a communication made in good faith for the benefit of the
person to whom it is made.

4.45. Section 94 embodies  the principle that a person
compelied by force or threat of force to do any act should
not be punished for that act. To this there are two
exceptions, namely, murder and waging war against the
Government of India! (which is the only offence apainst the
State punishable with death). Further, the threat must be of
instant death to the person made to commit the offence.
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Another condition is that the person so threatened should
not have placed himself in that situation of his own accord.
It is only right that the law should in no circumstance excuse
murder or waging war against the State and, to that extent, the
stringent rule contained in section 94 should remain as it is.

There are, however, two directions in which we feel that
the defence of duress can be usefully extended. First, we think
that for practical purposes threat of serious bodily injury can
be, and usually is, as compelling as the threat of death. It may
be mentioned here that in England in answering the
question what is a sufficiently serious threat to amount to duress,
“Blackstone refers to death or other bodily harm, Stephen to
death or grievous bodily harm and Lord Goddard, C.J., in
Steane! to violence or imprisonment.2” According to Russell,
the view “is freely held that threats of immediate and serious
physical suffering, such as death or grievous bodily harm,
should excuse from liability a person who may have committed
a lesser offence, though certainly not a grave offence such as
murder3”. A person threatened with grievous bodily harm
should, therefore, be permitted to plead duress as an excuse
in the same way as a person threatened with death.

Secondly, we think—and even more firmly—that threat of
death or serious bodily injury to someone very near and dear
to a person, can be even more compelling than threat of injury
to a person himself. It has been said, and we agree, that
“many a man who regards his own person safety as of little
significance will be subjected to the most extreme stress of mind

if confronted with a threat to kill or seriously injure his wife
or child.4”

We propose, therefore, to include such a threat in the rule
in section 94, limiting, however, the list of near relatives to the
children, the parents and the spouse of the person threatened.
The two Explanations should be put as illustrations, as they

deal with special situations and do not contain a clarificatory
provision,

In the light of the above, section 94 should be redrafted as
foltlows :—

“94. Act to which a person is compelled by threats.—Except
murder and offences against the State punishable with death,
nothing is an offence which is done by a person who is compelled
to do it by threats which, at the time of doing it, reasonably

. (1947) 1 All E.R. at page 816.
. Smith and Hogan, Criminal law (2nd Edn.) page 144,
. Russell on Crime, (12th Edn,) Vol. I, page 90.

. Edwards, “Compulsion, Coercion and Criminal Responsibility.” (1951) 14 Modern
Law Review 296, 301.

P W e
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cause the apprehension that instant death or grievous bodily harm.
either to that person or to any near relative of that person present
when the threats are made, will otherwise be the consequence :

Provided the person doing the act did not, of his own accord,
or from a reasonable apprehension of harm to himself short of
instant death or grievous bodily harm,1 place himself in the situa-
tion by which he became subject to such constraint.

“Explanation.—In this section,—

(a) ‘grievous bodily harm, means permanent pri-
vation or impairment of the sight of either eye or the
hearing of either ear, or privation of any organ, member
or joint of the body?;

(b) ‘near relative’ means parent, spouse, son Or
daughter.

Hlustrations

(a) A person who, of his own accord, or by reason of a threat
of being beaten, joins a gang of dacoits, knowing their character,
is not entitled to the benefit of this exception.

“(b) A smith seized by a gang of dacoits and forced,
by threats of instant death or grievous bodily harm, to take
his tools and to force the door of a house for the dacoits to
enter and plunder it, is entitled to the benefit of this
exception.”

4.46. Section 95 is an application of the maxim de minimums
non curat lax to the field of criminal law. If the harm caused
by an act is so small that no man of ordinary sense and temper
would complaint of it, the act does not amount to an offence.
The object of this provision is “to exclude from the operation
of the Penal Code those cases which, from the imperfection of
the language, may fall within the letter of the law but are not
within its spirit.3 No charge is needed in the section.

4.47. Sections 96 to 106 which analyse and delimit the right
of private defence come up before the courts for interpretation
and application more frequently than the other sections in this
chapter. After stating the general exception in section 96 that
nothing is an offence which is done in the exercise of this right,
the right is analysed in the subsequent sections from two aspects,
namely, defence of the body and defence of property. Sec-
tion 97 defines these two aspects. While sections 98 and 99 are

1. The cxpression ‘grievous bodily harm’ has been preferred to the expression ‘grievous
hurt’, which, as defined in section 320, is very wide.

2. See the revised definition of “grievous hurt” proposed in chapter 16 below. Only
the first two clauses of that definition are included in ‘“‘grievous bodily: harm’’.
see paragraph 16.55, below.

3. Veeda Menezes v. Yusuf Khan, (1968) S.C.R. Supp. 123; A.LR. 1966 S.C. 1773, 1774.
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applicable in relation to both aspects, sections 100, 101, 102
and 106 are concerned with defence of the body and sections 103,
104 and 105 are concerned with defence of property. We pro-
pose below a re-arrangement of the provisions, bringing together
those relating to the right to defend the body in one section and
those relating to the right to defend property in another section.
This would, it seems to us, make for an easier understanding

of the provisions and facilitate their application in relevant cas-
es.

4.48. In defining the right to defend property, section 97
uses the phrase “offence falling under the definition of theft,
robbery, mischief or criminal trespass”. The intention and
effect of this formula is obviously to cover all aggravated forms
of the offences named. There appears to be no particular point
in using the words “any act which is an offence” in the second
clause of section 97, since section 98 adequately covers all cases
where the act is nos an offence on the part of the doer but the
right to defend still exists. The right to defend property may
accordingly be defined as follows :—

“Every person has a right to defend the property, whe-
ther moveable or immoveable, of himself or of any other
person against any offence which is or includes robbery, theft,

mischief or criminal trespass and any attempt to commit
any such offence.”

4.49. Section 98 does not require any change.

4.30. Section 99 has four paragraphs and two explanations.
The first two paragraphs preclude the exercise of the right of
private defence against acts done by, or under the direction
of public servants, in certain circumstances, but this is subject
to the two explanations, the first being relevant to the first
paragraph and the second to the second paragraph.

The third paragraph altogether debars the right of private
defence in cases in which there is time to have recourse to the
public authorities. We consider this provision later at length
as it is controversial and raises a question of policy.

The fourth paragraph contains the basic provision that the
right of private defence in no case extends to the inflicting of
more harm than it is necessary to inflict for the purpose of defence.

4.51. The first paragraph refers to an act done by a public
servant “though that act may not be strictly justifiable by law™,
These words have been uniformly construed by the High Courts
to be applicable only to those acts which are irregular and not
to those which are wholly illegal. For instance, if a sub-ins-
pector of police armed with a search warrant from a magis-
trate attempts to search the house of a person and is resisted by
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force, and it is subsequently found that the warrant was with-
out jurisdiction, the sub-inspector cannot successfully raise
the plea that there was no right of private defence against his
action, even though he may have acted in good faith. The
house-owner would be justified in using such force as may be
necessary to turn him out of the house. This uniform judicial
view has led to certain anomalies, and has also put public ser-
vants executing orders of courts of justice to unreasonable jeo-
pardy in the execution of their duties. Under section 78 of the
Code. an act done by a public servant in pursuance of the judg-
ment or order of a court of justice gives him complete immunity
from prosecution, even though the court may have had no juris-
diction to pass such judgment or order, provided he, in good
faith, believes that the court had such jurisdiction. Though he
is thus immune from prosecution for any offence, (if it is event-
ually found that the order of the court of justice is without
jurisdiction), nevertheless, in view of the somewhat restrictive
language used in section 99, he runs the risk of being injured
as a result of the exercise of the right of private defence by the
party against whom he attempts to execute the judgment or
order of the court. )

4.52. A study of the case-law under the first paragraph of
section 99 shows how, in a large number of instances, public
servants acting in execution of the court’s orders have been badly
injured, and the courts have acquitted their assailants on the
sole ground that the court’s order was without jurisdiction.
Whether an order of a court is within its jurisdiction or out-
side its jurisdiction, is extremely difficult to decide, and, in
many instances, there can be no final view in this matter un-
til the dispute is taken up to the highest court.  But a subordi-
nate public servant executing that order should not be put in
jeopardy of bodily injury so long as his action is in good faith.
Public policy also requires that such protection should be given
to facilitate the prompt execution of the court’s orders. The
orders of a court ought to be implicitly obeyed. We therefore
recommend the insertion of a new provision in section 99 so
as to make the immunity from prosecution conferred by section
78 co-extensive with the deprivation of the right of private defence
against such action in the first paragraph of section 99.

We. however, consider that this extra-ordinary ‘protection
should be given only when a public servant acts in pursuance
of an order of a court of justice. Where he acts in exercise
of what he considers to be the power conferred on him by law,
the existing provision will suffice, that is to say, if his action is
irregular, there will be no right of private defence; but if his
action is illegal. either owing to absence of jurisdiction or any
other ground. there will be a right of private defence.
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4.53. The same view will have to be taken in regard to the
right of defence against an act done by the direction of a public
servant when that direction is not strictly justifiable by law. The
second paragraph of section 99 does not require any change
of substance.

4.54. With reference to the third paragraph of section 99,
we considered it desireable to include in our questionnaire the
following question :(—

“There is, at present no right of private defence in cases
in which there is time to have recourse to the protection
of public authorities  “(section 99). Do you think that
this restriction is necessary or that it should be removed
or that it should be modified?”

The views received by us on this question indicated that
those in favour of retaining the present restriction were almost
the same in number as those in favour of removing it. A much
smaller number of persons favoured some modification in the
existing provision.

The present restriction on the exercise of the right of private
defence is considered necessary by some in view, it is said, of the
growing tendency among the public to resort to self-help even
where the protection of public authorities is available. Tt is
also said that as at present there is increasing evidence of dis-
respect for law and order, the deletion of this restriction will
only increase the number of crimes and will result in lawless-
ness.

On the other hand, some take the view that present conditions
demand that an individual ought to have the right of private
defence without waiting for the help of public authorities. It
is said that experience shows that nobody can be sure of get-
ting effective protection of the public authorities when sought
for and the restriciion tends to take away the right itself, and the
very purpose of the section is defeated.

In the third category are those who suggest, not too clearly,
some modifications in section 99. They point out the possibility
of conflict between the third paragraph of section 99 and the
second paragraph of section 105 and suggest that if the object
of the former is different from that of the latter, the position
should be made clear by suitably amending the sections. They
also suggest that these two provisions may be combined. An-
other suggestion is that the condition of there being time for
recourse to the protection of public authorities should apply
only when the party gets information sufficiently early about
the impending attack.
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4.55. As diverse views have been expressed, the choice bet-
ween retention and deletion of the restriction is not easy to make.
We, however, think that from the practical point of view, the
balance lies in favour of deleting the third paragraph. The law
may not encourage self-help for doubtful ends, but self-defence
stands on a different footing. Experience shows that in many
cases it is debatable whether there was sufficient time for seek-
ing the protection of public authorities. Recognition of self-
defence as a justification for committing an offensive act is the
assumption that ‘‘detached reflection cannot be expected in
face of the uplifted knife”. 1If so, the law should not expect
a person to consider carefully whether there is or is not suffi-
cient time to seek the protection of public authorities. We have
not been able to discover any such stringent restriction on the
right of self-defence in the criminal codes of any other country.
We recommend that the third paragraph should be deleted.

4.56. In the light of the above discussion section 99 may be
revised as follows :—

99. Restrictions on the right of private defence.—(1) There
is no right of private defence against an act which does not
reasonably cause an apprehension of death or of grievous
hurt, if the act is done or attempted to be done—

(a) by a public servant acting in good faith in
pursuance of the judgment or order of a court of justice,
though the court may have had no jurisdiction to pass
such judgment or order, provided the public servant
believes in good faith that the court had such jurisdic-
tion ;

“(b) by a public servant acting in good faith under
colour of his office, though that act may not be strictly
justifiable by law ; or

(c) by the direction of a public servant acting in
good faith under colour of his office, though that direc-
tion may not be strictly justifiable by law.

2 A pérson is not deprived of the right of private
defence by virtue of sub-section (1), —

(i) in a case falling under clause (a) thereof unless
he knows or has reason to believe that the person doing
the act is a public servant and is acting in pursuance
of the judgment or order of a court of justice or unless
that person produces, if demanded, the authority in
writing under which he is acting ;

“(ii) In a case falling under clause (b) thereof, un-
less, he knows or has reason to believe that the person
doing the act is a public servant ; or
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(1ii) in a case falling under clause (c) thereof, un-
less he knows or has reason to believe that the person
doing the act is acting by the direction of a public ser-
vant, or unless such person states the authority under
which he acts, or if he has authority in writing, unless
he produces that authority, if demanded.

(3) The right of private defence in no case extends to
the causing of more harm than it is necessary to cause for the
purpose of defence.”

4.57. Section 100 lists the offences against which the right Section
of private defence of the body extends even to the causing of 100.
death of the assailant. Itis noticeable that while the first,
second and sixth items refer to a reasonable apprehension as
to the consequence of the assault, the other three items refer
to ‘“‘assaults with a particular intention.!” We do not, how-
ever, consider it necessary to make any amendment in this res-
pect in the third, fourth and fifth items of section 100, since sec-
tion 102 makes it quite clear that the right of private defence
of the body commences as soon as there is a reasonable apprehen-
sion of danger to the body from an attempt or threat to commit
any of the offences described in section 100.

4.58. The fifth item covers “an assault with the intention of Fifth
abducting.” It has been held that any assault with the inten- Eﬁ]‘:ﬁf‘ph
tion to abduct a person as defined in section 362 is enough ment
o attract the right of private defence under section 100 and it proposed.
is not necessary that the abduction must itself be punishable.

Thus, if a wife is assaulted in her father’s house by the husband
with the intention of taking her away by force to the husband’s
house, the fifth paragraph of section 100 applies.?

An anomaly arises from the fact that, while kidnapping
is an offence punishable under section 363, abduction is
an auxiliary act not punishable by itself. It is an offence only
when committed with one or other of the intents specified in
sections 364 to 369. Hence, assault with the intention of ab-
ducting may, in some instances, be punishable only under sec-
tion 352, and it looks anomalous that, for such a simple offence,
the assailant may even be killed. While it may be said that
the precious right of personal liberty is involved in any abduc-
tion, we do not think it proper that an assault with the intent of
committing an act which is not an offence should justify defensive
action to the extent of causing death to the assailant. We pro-
pose to limit the fifth paragraph of section 100 to cases where
the abduction is punishable under the Code.

1. The American Law Institute’s Model Penal Code even dispenses with the reasonable-
ness of the belief of the person defending against an assault: see section 3.04.

2. Vishwanath v. State of U.P., (1960) 1 S.C.R. 646; A.L.R. 1960 S.C. 67.
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4.59. Section 101 imposes a restriction as to the voluntary
causing of death to the assailant, but permits the voluntary caus-
ing of any other harm. It is silent as to the involuntary causing of
death, e. g., death by a rash and negligent act. We think it pro-
per to include, within the scope of this section, those cases where
death is caused, but not voluntarily.

4.60. Section 102 which defires when the right of defence
of the body commences and how long it may continue requires
no change.

4.61. Section 103 enumerates the cases in which the right
of defence of property may extend to the causing of death. The
first is robbery.

4.62. Clause secondly of the section mentions house-break-
ing by night, but not lurking house-trespass by night which is
as severely punishable as house-breaking by night. It 1s often
difficult to decide whether the offender has committed lurking
house-trespass or house-breaking. This point, however, becomes
unimportant, as we are recommending certain amendments in
Chapter 17 where under house-breaking by night will cease to
be a separate offence. For that reason, we propose to omit clause
secondly. All aggravated forms of criminal trespass will be
governed by the general provision in clause fourthly, under which
the test broadly speaking, is whether death or gricvous hurt is
a likely consequence.

4.63. We consider that in clause thirdly, (i) mischief by ex-
plosive substance should be added as it is just as dangerous
as mischief by fire; (i) mischief by fire or explosive substance
committed on any vehicle should be added ; and (iii) places of
worship should also be included along with dwellings.

We considered a suggestion to add mischiel in respect of
public property the object being to cover mischief to property
used or intended to be used for the purposes of the Government,
a local authority or a corporation established by or under a
Central, Provincial or State Act, or a Government company as
defined in section 617 of the Companies Act, 1956, where such
mischief is committed by intentional destruction of, or damage
to. to the property and is likely to result in general danger, loss
of human life or other grave consequences. We, think, how-
ever. that clause thirdly is adequate for the purpose, and do
not recommeond any such addition.

4.64. Clause fourthly of section 103 raises no controversy.
We propose to substitute ‘criminal trespass’ for ‘house-trespass’
in this clause, as we think that there is no need to confine it to
house-trespass.
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4.65. As proposed above in section 101,1 section 104 should
be suitably modified to bring within its scope those cases where
death is caused but not voluntarily.

4.66. The first paragraph of section 105 provides that the
right of private defence of property commences as soon as a
reasonable apprehension of danger to property commences.
Unlike section 102, section 105 does not state that the appre-
hension of danger may rise from an attempt or threat to commit
the offence. We considered a suggestion to bring section 105
in line with section 102. We do not, however, see any need to
amend the first clause of section 105 in the absenc: of any prac-
tical difficulty.

4.67 The second paragraph of section 105 provides that the
right of private defence against theft continues (1) till the offender
has effected his retreat with the property of (ii) either the pro-
perty has been recovered or the assistance of public authorities
has been obtained. The first alternative denotes the primary
and usual point of termination of the right of defence. But if
before that point is reached, one of the two events mentioned in
the second alternative takes place, then that event (recovery of
the property or obtaining the assistance of public authorities)
terminates the right. Thus, of the two alternative situations,
the earlizr one becomes the point of termination. The present
wording does not bring out this idea with sufficient clarity, and
we therefore, propose a slight verbal change to make it clear,

Incidentally, we note that the view expressed by Mayne?
that the right of private defence is revived after retreat (in the
sense that if the property is found in the possession of the
wrong-doer, then the right of defence would revive for the pur-
pose of its recovery has not appealed to the Courts.

We also note that the words “effected his retreat™ are vague
and courts have occasionally found it necessary to point out that
they are not easy of application. It is however not easy to devise
a better form of words to express the idea.

Our attention was also drawn to the right of recapture of
chattels which is recognised? in England in the law of torts as
a permussible species of self-help, though rtecent authority+ on
the subject is scanty. We do not, however, consider it wise to
insert in the Code any provision on the subject. Such a provi-
sion may, if abused. create more problems than it would solve.

Section
104.

Section
105, first
paragraph.

Scctivn
105,
second
paragraph,

41. Sec paragraph 44.59, above.

2. Mayre, Penal Code, (1867), page 75.
3. Winficid, Torts (1967), page 511.
4

. For a historical survey. see Branston “Forcible re-capture of chaitels” (1912)

25 1 .Q.R. 262
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1054.68. No change is needed in the third paragraph of section

4.69. As to the fourth paragraph of section 105, we noticed
that it does not provide for cases Where the offence is yet in the
stage of attempt. If a reasonable apprehension of danger to
property arises from an attempt to commit the offence, the right
to defend the property commences, but how long does it continue?
We do not, however, think it necessary to make any amendment
to clarify this point. In the first place, the first paragraph.of
section 105, which deals with commencement of the right, is
silent about attempt, and it would not be appropriate to refer
to attempt in a pointed way in the fourth paragraph. Apart
from that, we think that, in practice, cases of attempt will hardly
present any difficulty.

An alternative suggestion was to add a provision in the first
paragraph to the effect that the right continues so long as the
apprehension of danger to the property continues. But such
an amendment, which will then govern all the remaining para-
graphs of section 105, where the point of termination is defined
on lines different from continuance of apprehension of danger.

4.70. Tt is proposed to omit the fifth paragraph of section
105 as it deals with house breaking by night which is nct pro-
posed to be retained as a separate offence.

4.71. Section 106 saves from liability harm caused to an inno-
cent person. It permits a person acting in self-defence to
“run the risk” of causing such harm, where the self-defence is
against an assault causing a reasonable apprehension of death.
We considered a suggestion that the provision of the section
should be extended to assaults causing a reasonable apprehen-
sion of grievous hurt. And in support of the suggestion, it was
pointed out, that we have reommended! the enlargement of
section 94 to include serious bodily harm. It was urged, that
section 94 related to compulsion by human agency, whereas
section 106 related to compulsion by circumstances, and that
the same principle should apply to both the sections.

1t appears to us, however, that the legislature has, as a matter
of policy, expected that where the harm apprehended is less than
death. then the person exercising the right of self-defence should
take reasonable care to avoid serious harm to an innocent per-
son. Moreover, there is sufficient protection even now, because
if the person acting in the circumstances mentioned in section
106 uses due care and caution, then he would also be able to
take the aid of section 80 also.

No change is. therefore, recommended.
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4.72. In the light of the above discussion we propose that
section 97 be omitted and sections 100 to 106 be replaced by
four sections as follows :— '

100. Right of private defence of the body.—(1) Every person
has a right to defend his own body and the body of any other
person against any offence affecting the human body.

(2) If the offence which occasions the exercise of the said
right is—

(a) such an assualt as may reasonably'cause an
apprehension that death or grievous hurt will other-
wise be the consequence of the assault, or

(b) an assault with the intention of committing
rape or carnal “intercourse against the order of
nature, or

(c) an assault with the intention of kidnapping.
or

(d) an assault in such circumstances as may reason-
ably cause an apprehension that an offence punishable
under any of the sections 364 to 369 of this Code is
being commitled, or

(e) an assault with the intention of wrongfully confin-
ing a person in such circumstances as may reasonably
cause him an apprehension that it will not be possible
to have recourse to the public authorities for his re-
Jease,

the right of private defence of the body extends, under the res-
trictions mentioned in section 99, to the voluntary causing of
death or of any other harm to the assailant,

and, in any other case, it extends, under the same restrictions,
to the voluntary causing to the assailant of any harm other than
death.

(3) If; in the exercise of the right of private defence against
an assault which reasonably causes the apprehension of death.
the defender be so situated that he cannot effectually exercise
‘that right without risk of harm to an innocent person, his right
of private defence extends to the running of that risk.

101. Commencement and continuance of right of private
defence of body.—The right of private defence of body commenc-
es as soon as a reasonable apprehension of danger to the body
arises from an attempt or threat to commit the offence, though the
offence may not have been committed; and it continues as long
as such apprehensions of danger to the body continues.

Sections
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102. Right of private defence of property.—(1) Every person
has a right to defend the property, whether movable or immov-
able, of himself or of any other person against any offence which
1s or includes robbery, theft, mischief or criminal trespass and
any atlempt to commit any such -offence. ’

(2) If the offence the committing of which, or attempting

to commit which, occasions the exercise of the said right is or
includes—

(a) robbery, or

(b) theft, mischief or criminal trespass in such circum-
stances as may reasonably cause an apprehension that
death or grievous hurt will be the consequence if the right
of private defence is not exercised, or

(c) mischief by fire or explosive substance committed
on any building, tent or vessel, which building, tent or vessel
is used as a human dwelling or as a place of worship or as
a place for the custody of property, or on any vehicle,

the right of private defence of property extends, under the res-
trictions mentioned in section 99, to the voluntary causing of
death or of any other harm to the wrong-doer,

and in any other case, it extends, under the s ame restrictions,

to the voluntary causing to the wrong-doer of any harm other
than death.

103. Commencement and continuance of right of private
defence of property.—The right of private defence of property
commences when a reasonable apprehension of danger to the
property commences,

and it continues—

(a) against robbery, as long as the offender causes or
attempts to cause to any person death or hurt or wrongful
restraint or as long as the fear of instant death or of instant
hurt or of instant wrongful restraint continues ;

(b) against theft,—till the offender has effected this re-
treat with the property, or, if the property has been recover-
ed earlier or the assistance of the public authorities has been
obtained earlier, till such recovery of the property or the
obtaining of such assistance ; and

(c) against mischief or criminal trespass, as long as the
offender continues in the commission of mischief or crimi-
nal trespass. )



CHAPTER 5
ABETMENT, CONSPIRACY AND ATTEMPT
A. Abet ment

5.1. In devising a comparatively simple scheme of abet-
ment, the first Law Commissioners made a radical departure
from the complicated provisions of English Penal Law, which
distinguished between principals in the first degree, principals
in the second degree and accessories before the fact, and then
again between incitement to felonies and incitement to misde-
meanours. Section 107 classifies abetment under three heads,
namely, abetment by instigation, abetment by conspiracy and
abetment by intentional aid. The concepts underlying the
first and third forms of abetment as explained in Sections 107
and 108, have not given rise to any difficulty in practice, and they
seem to us to be clearly and adequately stated.

5.2. The second paragraph of section 107 defines abetment
by conspiracy by stating that “a person abets the doing of a thing
who engages with one or more other person or persons in any
conspiracy for the doing of that thing, if an act or illegal omis-
sion takes place in pursuance of that conspiracy and in order to
the doing of that thing”. Under Section 120A, when two per-
sons agree to committing an offence or to cause an offence to
be committed, they are gilty of a criminal conspiracy to commit
that offence, whether or not any of the parties thereto does any
act besides the agreement in pursuance thereof. Thus the per-
sons who are initially guilty of conspiracy to commit an offence
become guilty of abetting the offence as soon as an act or illegal
omission takes place in pursuance of the conspiracy. After the
enactment (in 1913) of Sections 120A and 120B making con-
spiracy itself an offence punishable in the same manner as abet-
ment, abetment of an offence by conspiracy has lost its raison
d’etre and could well have been taken out of Chapter 5 altogether.
In fact, the co-existence of the two ideas in the Penal Code only
leads to some confusion in applying them. Anglo-American
legal systems which admit the idea of criminal conspiracy as
such and make it punishable, do not contemplate abetment
of an offence by mere agreement to commit it. We propose that
the second paragraph of Section107 and all subsequent references
in Chapter 5 to abetment by conspiracy should be omitted.

5.3. Under the third paragraph of Section 107, a person
abets the doing of a thing who intentionally aids the doing of
that thing. The language appears to indicate that, to constitute
abetment of a offence, there must be aid in the commission of
that particular offence. Knowledge that some offence is going
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to be committed and aid given in that knowledge is not enough.

At the same time it is not necessary that the person who gives

the aid should know beforehand all details pertaining to the

offence or the exact manner in which it is going to be committ-

ed.! We do not think, however, that the wording of the clause -
requires any modification.

Section 5.4. We accordingly propose that the main part of section
107 ded 107 may be simplified to read—
amendaed.

“A person abets the doing of a thing, who instigates
any person to do that thing, or intentionally aids, by any
act or illegal omission, the doing of that thing”.

The two explanations and the illustration do not require

any change.
Egigg{:m 5.5. We considered the question whether a countermanding
with- of abetment in time should relieve the abettor of criminal liability.
drawing The case law in India on the subject appears to be inconclusive.
from According to an old Bombay case,? if the abettor, before the

C,Omll’"c'ty accomplishment of his criminal purpose, abandons his object
Mrenee and withdraws from the further prosecution thereof, and the

' person abetted proceeds with the design on his own account,
the abettor may not be held guilty under Section 114. But in
a Calcutta case,? a person who, after consenting to form one of
a party which committed theft, resiled from the agreement but was
present at the theft, was regarded as guilty of abetment under
Section 107, clause thirdly, read with Section 109, as having in-
tentionally aided the commission of the theft.

It appears that, in England, in order that a person .may be
guilty as an accessory before the fact, the procurement must be
continuing. If the procurer of a felony repents and, before the
felony is committed, countermands his order, but despite that
fact, the principal commits the felony, the original contriver
will not be liable as an accessory.4 The Court of Criminal Appeal
has helds that, in order to escape from liability as an accéssory.
there must be an express and actual countermand or revocation
of the order previously given.

i. SLe a;lC]C iay R.J. Buxton, “Complicity in the Criminal Code” in Law Quarterly Re-
view, Vol. 85 at pages 258—262; R. v. Bainbridge, (1959) 3 All E.R. 200; and R. v.
Bullock, (1955) 1 All ER. 15. b -

» Rex v. Amrita Govind, (1873) 10 Bom. H.C.R. 497, 500 (West and Nanabhai Haridas 13)
. Queen v. Budhan, (1867) 8 Weekly Reports, Criminal 78, 79 (Grover J.).

. Hale, 618, referred to in Archbold, (1966), para. 4144.
5 R.v. Crofr, (1944) 2 All E.R. 483. 485; 170 L.T. 312 (C.C.A).

oy B9
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We find that, in the Model Penal Code ! prepared by the Ame-
rican Law Institute, the following provision is suggested as being
suitable :—

“Unless otherwise provided by the Code or by the law
defining the offence a person is not an accomplice in an offence
committed by another person if he terminates his complicity
prior to the commission of the offence and—

(i) wholly deprives it of effectiveness in the com-
mission of the offence; or

(ii) gives timely warning to the Law enforcement
authorities or otherwise makes ‘‘proper effort to prevent
the commission of the offence.”

We considered whether a provision on these lines should be
made in the Code conferring complete immunity on an abettor,
who, prior to the actual commission of the crime, sincerely
repents, dissociates himself from the participants and gives reason-
able help to the authorities with a view to preventing the com-
mission of the crime. But there are two objections to such a
principle being recognised. First, it may be pleaded in every
case by an instigator who, at the last moment, pretends to with-
draw his association with the crime for fear or detection. Se-
condly, under the scheme of the Code, the offence of abetment
is complete with the instigation or other act of the abettor; and
the question whether or not the principal offence has been com-
mitted is immaterial except as regards the quantum of punish-
ment under Section 109, 115 and 116. Countermanding or
withdrawal is, therefore, out of the question, because what is
complete cannot be withdrawn.

One of us was of the view that, though these difficulties show
the need for some safeguards, they ought not to come in the way
of accepting the basic principle, and if penitence was to be en-
couraged, there should be a provision giving legal recognition
to it. Countermanding should be permitted only if the person
countermanding makes his best efforts to prevent the crime from
being committed. Such a provision would be beneficial, as it
would offer an inducement to a prospective offender to desist
from completing the offence, and may help in preventing the
commission of the main offence.

The rest of us, however, were of the view that cases of sincere
repentance were very rare, that it should be left to the discretion
of the Court to deal leniently with such a repentant sinner. and
that no special provision need be made in the Code.

1. Section 2.06, sub-section (6), clause (¢), Model Penal Code.
3 M. of Law 71—9.
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5.6. In defining an abettor as a person who abets ““the com-
mission of an offence””, Section 108 employs language which
is not strict in conformity with that of Section 107 which defines
abetment of ‘“‘the doing of a thing” i.e., of an act. The main
paragraph in Section 108 may be reworded as follows :—

“A person abets an offence who abets the doing of an
act which is that offence, or which would be that offence if
committed by a person capable by law of committing an
offence with the same intention or knowledge as that of the
abettor.”

5.7. The latter part of the above definition deals with a case
where a person may be guilty of abetting an offence though the
person abetted may be incapable of committing that offence
for any reason whatsoever. It says that the abettor in such
circumstances should be held to be guilty of abetment of an
offence as if it had been committed by the person abetted,
with the same intention or knowledge as that of the abettor. This
does not deal with a case where the person abetted has commit-
ted an act which amounts to criminal rashness or negligence, but
does not amount to criminal intention or knowledge. Thus,
if a driver of a motor car allows the car to be used by a lunatic
or by a person who is made drunk against his will, and that per-
son by his rashness and negligence causes the death of another
person, can it be held that the abettor abetted the commission
of an offence under Section 304A, I.P.C.? The question seems
to be largely academic, because instances where a person abets
the commission of a rash and negligent act and the person who
commits that act is incapable in law of committing any offence,
will be very rare indeed. We do not think it necessary to make
any amendment in Section 108 to meet such cases.!

5.8. The idea undcrlying the first explanation will, we think,
be brought out better by rewording it as follows :—

““To constitute abetment of an offence that consist of an
illegal omission of an act, it is not necessary that the abettor
should himself be bound to do that act.”

5.9. Tt is curious that explanation 2 refers to “‘the offence of
abetment”, while explaining what constitutes abetment of an
offence. This is neither apt nor necessary. Explanations2and
3 may be combined and revised as follows :—

“To constitute abetment of an offence, it is not necessary—

(a) that the act abetted should be committed; or

(b) that the effect requisite to constitute the offence
should be caused; or

1. The cases reported in A.LLR. 1947 Nag. 113 and A.LR. 1951 Punj. 418 deal with some-
what different circumstances. See also Thorton v. Mithchell, (1940) 1 All E.R, 339.
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(¢) that the person abetted should be capable by
law of committing an offence, or should have any guilty
intention or knowledge, or should commit an offence.”

5.10. Explanation 4 is somewhat ambiguously worded. [t
states, “The abetment of an offence being an offence, the abetment
of such an offence is also an offence”. Does the opening part
refer to a legal proposition in the sense of “inasmuch as the
abetment of an offence is an offence”, or does it imply a condi-
tion precedent “'if or when the abetment of an offence is an
offence””? Further, the statement that the abetment of such an
abetment is an offence gives no guidance as to the punishiment to
which the second degree abettor is liable in different circum-
stances. If, for instance, A instigates B to instigate C to commit
murder, and B accordingly instigates C, but the murder is not
committed. ! then is the abetment by A punishable under section
109, or is it punishable under section 115? The answer to this
question depends on whether the word “offence’ in section 10Y
means the main offence ultimately committed or else whether it
will include the intermediate offence of abetment of the main
offence. The discussion in Khulro’s case? shows that A is liable
to be regarded as abetting murder where B does not instigate
C, and also where C does not commit the murder. The judgment
emphasises that abetment of abetment of an offence is no more,
and no less, than abetment of thar offence. This appears
{o us to be right, and in order to bring out the idea clearly, the
Explanation may be reworded as follows :—

“A person who abets the abetment of an offence abets
that offence™.

5.1]. Explanation 5 and the illustration thereto may be omit-
ted as they relate to abetment by conspiracy which is proposed
to be omitted.

5.12. Section 108A is in substance another explanation of
what constitutes abetment of an offence, and may accordingly
be combined with section 108. Although according to section
40, section 108A applies only in relation to offences made punish-
able under the Code, there can be no objection to extending its
?pplication to offences punishable under any special or local
aw,

Section
108, Ex-
planation
4.

Section
108, Ex-
planation

5 omitied.

Section

108A.

1. This hypothetical example is based on a variation of the facts in section 198, Expla-

nation 4, illustration.
2. Muhammad Khuhre, LL.R. 1945 Ker. 275 (O’'Sullivan J.).
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5.13. In the light of the above discussion, sections 108 and

108A may be combined and revised as below :—

108. (1) A person abets an offence, who abets the doing
of a thing which is that offence or which would be an offence
if done by a person capable by law of committing that offence
with the same intention or knowledge as that of the abettor.

~(2) A person abets an offence, who, in India, abets the
doing of any act outside India which, if done in India, would
constitute that offence.

(3) A person who abets the abetment of an offence abets
that offence.

(4) To constitute abetment of an offence, it is not neces-
sary—

(a) that the act abetted should be committed; or

(b) that the effect requisite to constitute the offence
should be caused; or

(c) that the person abetted should be capable by
law of committing an offence, or should have any guilty
intention or knowledge, or should commit an offence.

(5) To constitute abetment of an offence that consists
of an illegal omission of an act, it is not necessary that the
abettor should himseif be bound to do that act.

Hllustration to sub-section (2)

(@) A. in India, instigates B, a foreigner in Nepal, to
commit a murder in Nepal. A is guilty of abetting murder.

Illustrations to sub-section (3)

(b) A instigates B to instigate C to murder Z. B
accordingly instigates C and C murders Z in consequence of
B’s instigation. B has committed the offence of abetting
murder and is liable to be punished with the punishment provi-
ded for murder; and as A instigated B to commit the
offence, A is also liable to the same punishment.

(c) 1If, in the foregoing illustration, C refuses to murder
Z, B has committed the offence of abetting murder, and is
liable to be punished with imprisonment which may extend
to seven years and with fine;! and as A instigated B to commit
the offence, A is also liable to the same punishment.
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Hlustrations to sub-section (4)

_(d) A instigates B to murder Z. B refuses to do so.
A is guilty of abetting B to commit murder.

(e) A instigates B to murder Z. B in pursuance of the °

instigation stabs Z.  Z recovers from the wound. A is guilty
of abetting B to commit murder,

(f) A, intending to kill Z, instigates B, a child under
ten years of agel, to do an act which A knows will cause Z’s
death. B, in consequence of the instigation, does the act and
thereby causes Z’s death. Here B was not capable by law
of committing an offence, but since his act would be murder
if it had been committed by a person of full age with the same
intention and knowledge as that of A, A is guilty of abetting
murder. '

(g) A, intending to take dishonesty an article belonging
to C out of his possession, induces B to believe that the
article belongs to A and instigates him to take it from C’s
possession. B does so in good faith believing it to be A’s
property. Though B has no guilty intention or knowledge,
A is guilty of abetting theft.”

5.14. The words “by this Code” in section 109 appear to be
unnecessarily restrictive and should be omitted. There is no
reason why in a case where express provision for punishing the
abetment of an offence is made in a special or local law, that
provision should not prevail.

In the explanation, the words “or in pursuance of the cons-
piracy” should be omitted. -

Tlustration (a) is out of date, since abetment of bribery is
now specifically dealt with in section 165A of the Code. The
other illustrations also do not appear to be of any value. All
illustrations to the section may be omitted. .

Section 109 may accordingly be revised as follows :—

“109. Whoever abets any offence shall, if ‘“‘the act
abetted is committed in consequence of the abetment, and no
express provision is made for the punishment of such abet-
ment,” be punished with the punishment provided for the
offence. .

Explanation.—An act or offence is said to be committed
in consequence of abetment when it is committed in conse-
quence of the instigation, or with the aid, which constitutes
the abetment.”

1 As to age, sec a section 82, as proposed to be amended, paragraph 4.24 above.
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5.15. Section 110 needs no change.

S5.16. When exactly can it be said that an act done was a
“probable consequence” of the abetment? In deciding this
important question, courts have generally adopted the test of
“the reasonable man™. We considered whether an amendment
should be made to the effect that the abettor should have known
that the different act was likely to result in the circumstances.
The reasonable man’s foresight is, al present, attributed even in
cases where the abettor. in fact, did not foresee the particular
consequence—even though objectively it was a probable con-
sequence. In our view. however. the'present position gives a just
and workable test, and need not be disturbed.

We also noticed that where the act done was nota “probabie
consequence’ of the abetment, then neither section 110 nor sec-
tion 111 would apply, though sections 115 and 116 could be
invoked in such a case. We think that this position is satisfactory,
and no amendment is required.

Though the second paragraph of section 111 appears as a
proviso and is called one in the margin, it is not exactly a proviso
in the usual sense. It expresses two essential conditions for
the application of the main provision. Section 113 also ends
with a clause reading “‘provided he knew that the act abetted was
likely to cause that effect™, although this is not printed separately
as a proviso. The word “‘provided’ here has the same meaning
as “but only if”. The meaning will be clearer by re-printing
the section in the following form : —

111. When an act is abetted and a different act is done,
the abettor is liable for the act done, in the same manner
and to the same extent as if he had directly abetted it, pro-
vided the act done—

(a¢) was a probable consequence of the abetment,
and

(h) was committed under the influence of the insti-
gation, or with the aid. which constituted the abetment.”

Although illustrations (a) and (c) are not particularly
illuminating in regard to the meaning of ‘“probable con-
sequence”, there is no harm in retaining them for what they
are worth.

5.17. No change is needed in section 112 or 113.

5.18. The need for section 114 which sets out a deeming
provision is not very clear. Since the section postulates the
actual commission of the act or offence abetted, the abettor is
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liable under section 119 to be punished with the punishment
provided for the offence. What more is gained by laying down
that the abettor, if present, shall be deemed to have committed
such act or offence?

It is possible that section 114 was of some significance vis-
a-vis section 30 of the Evidence Act as it stood before the amend-
ment made in 1891. Under that section, the confession of an
accused person could, under certain conditions, be taken into
consideration againt a co-accused if both were accused of “‘the
same offence’™. As observed by Gour!,—

“Though an abettor may be legally tried jointly with the
principal offender, it was formerly held, that as the abettor
was not tried jointly with him for the same offence, a con-
fession made by him was not “admissible in evidence againt
his co-accused”2. This view was perfectly logical on section
30 of the Indian Evidence Act as it then stood, though even
then the tendency was to strain the point in favour of their
admissibility, for the Courts could not afford to lose so
good a piece of evidence. It was consequently laid down in
some cases, that a present abettor, tried conjointly with
another, was really being tried for the same offence so that
the confession of one was admissible against the other.3
The amendment of the section in 18914 has now legalised this
view, as the word ‘offence’, as used in that section, is enacted
to include the abetment of or attempt to commit the offence.”

Even assuming that section 114 of the Code could have been
used to remove the doubt under section 30 of the Evidence Act,
it is obvious that, after the amendment of the latter section in
1891, section 114 is not needed for this purpose.

In an old Bombay caseS, a curiously narrow view has been
taken of the deeming provision in section 114 in the matter of
liability to enhanced punishment under section 75. According
to this decision, since section 114 does not say that the abettor
“shall have committed such offence”, it does not equate the abet-
ment with the offence for the purposes of section 75 of the Code.
This reasoning was, however, dissented from in a Rangoon case®,
and does not appear to have been followed in any subsequent
decision. We do not think that any amendment of section 114
is required on this point.

1. Gour, Penal Law, (1961) Vol. 1, page 549.
2. Nur Ahmed, (1874) P.R. (Cr.) No. 8; Amrita Govinda, 10 B.H.C.R. 497,

3. Bag Shah, (1879) P.R. (Ct.) No. 3; Thakur Singh, (1882) P.R. (Cr) No. 32: Tejo,
(1885 P.R. (Cr.) No. 39.

4. Act 3 of 1891.
5. Emp. v. Kashia Antoo, (1908) 10 Bom. LR. 26, 7 Cr. L.J. 32,
6 Emp. v. Maung Ln Kai, ALR. 1929 Rang. 203, 206.
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It is possible that if, under a special law, abetment of an
oﬂ’encq is punishable less severely than the main offence even
when it is committed in consequence of the dbetment, section
114 may be useful as it provides that the abettor, if present when
the offence is committed, shall be deemed to have committed that
offence. But so far as we could ascertain, there are no provisions
in special laws punishing abetment with lesser punishment than the
main offence. Either there is no express provision at all in the
special law as to abetment, or, if there is a provision, then it lays
down the same punishment for abetment as for the principal
offence. The utility of section 114 at the present day is, thus,
not apparent. '

5.19. We notice that the section distinguishes between prior
abetment and abetment by participation in the offence. Only
the former falls within the section. Whether this reqirement of
prior abetment is necessary, and why abetment at the time of the
commission of the offence should not suffice for the purpose of
section 114, is not at all clear. In fact, we see no justification
for the distinction made in section 114 between prior abetment
and abetment at the time of the offence. No doubt, mere pre-
sence at the time of the offence should not bring the section into
play. There must be other evidence of abetment. But, in
emphasising that aspect, the section has gone to the other extreme.
The words “who, if absent, would be liable to be punished as an
abettor”, rule out any aid rendered at the time of the offence by
an abettor, however, vital the contribution of the abettor may
be. A minor instigation prior to the offence, followed by pre-
sence, Is sufficient, while substantial assistance at the time of the
offence does not suffice. (No doubt, in the latter case, section
34 will often come into play; but that is true even of the cases
now falling within section 114). The emphasis, in our opinion,
ought to be on presence coupled with abetment, and not on a
particular type of abetment selected only with reference to its
chronological order. We, therefore, recommend the deletion of
the words “‘if absent”. :

5.20. Section 115 deals with the punishment for unsuccessful
abetment of offences punishable with “death or imprisonment
for life”. The words “death or imprisonment for life” are
ambiguous and if the interpretation placed on similar words in
section 497 of the Code of Criminal Procedure, is any guide,
these words may cover even “‘sedition”, for which one of the
alternative punishment is only three years. As the section pres-
cribes a fairly severe punishment, we think it proper to limit it
to capital offences, i.e., offences for which death is the only
punishment or one of the punishment provided by law.

Imprisonment under section 115 should, in our view, be rigo-
rous, and not “of either description”, as at present. Since only
rigorous imprisonment is possible for the main offence, the
punishment for abetment also should be rigorous only.
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The marginal note to section 115, second paragraph,
mentions ‘harm’, but the section speaks only of ‘hurt’. This
discrepancy should be corrected.

Where punishment for abetment is provided by any other
law, section 115 should not apply. Hence the words “by this
Code” should be omitted from the sectionl.

Accordingly, section 115 may be revised as follows :—-

115. Whoever abets the commission of a capital offence
shall, if that offence be not committed in consequence of the
abetment, and no express provision is made * * * for the
punishment of such abetment, be punished with rigorous
imprisonment for a term which may extend to seven years,
and shall also be liable to fine;

and if any act for which the abettor is liable in conse-
quence of the abetment, and which causes hurt to any person,
is done, the abettor shall be liable to rigorous imprisonment
for a term which may extend to fourteen years, and shall
also be liable to fine.”

5.21. Section 116 prescribes the punishment of offences
punishable with imprisonment when the offence is not committed.
In order to avoid any overlap between this section and section
115, it is desirable expressly to exclude capital offences. This
may be done by inserting the words, “not being a capital offence”
after the words, ‘““an offence punishable with imprisonment”.

Tt will be noticed that the abetment of an offence punishable
only with fine is not punishable under section 116 or any other
section in this Chapter. We consider that it is unnecessary to
punish such abetment and the present position does not require
any change in this respect.

Under the first paragraph of section 116, the maximum punish-
ment for abetment, if the offence be not committed in consequence,
is only one-fourth of the longest term of imprisonment provided
for the offence. We consider that this is too low and propose
that it should be increased to one-half of the maximum term
provided for the offence.

The second paragraph of section 116 deals with two classes
of cases, (i) where the abettor is a public servant whose duty it is
to prevent the commission of an offence and the person abetted
is a private individual, and (ii) where the abettor is a private
individual and the person abetted is a public servant whose duty
it is to prevent the commission of an offence. In both cases,
the abettor is liable to heavier punishment than is provided in the
first paragraph of section 165. We consider that in the first
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category of cases, viz., where the abettor is a public servant, he
should be liable to be punished with the full period of imprison-
ment provided for the offence instead of only one-half of the term.
Thus, where a police constable, instead of preventing a dacoity
of which he has information, aids and abets a gang of dacoits,
but somehow the dacoity is not committed, he should be liable
to be punished as if the dacoity had been committed. The act
of the public servant being reprehensible in the extreme, there is
no hardship if the law is fully applied for checking it.

In the other category of cases, viz., where the abettor is a
private person, the mere fact that he abetted a public servant
whose duty it is to prevent the commission of an offence, the
abettor need not, in our opinion, be dealt with more severely
than in a case where the person abetted is also a private individual.

We accordingly propose that section 116 may be revised as
follows :(—

116. Whoever abets an offence punishable with impri-
sonment, not being a capital offence, shall, if that offence
be not committed in consequence of the abetment, and no
express provision is made, for the punishment of such abet-
ment, be punished with imprisonment of any description
provided for that offence for a term which may extend to
one-half of the longest term provided for that offence, or with
such fine as is provided for that offence, or with both;

and if the abettor * * ¥ is a public servant whose duty
it is to prevent the commission of such offence, the abettor
shall be punished with the punishment provided for the offence.”

Of the four illustrations which are appended to the
section, the first is obsolete inasmuch as abetment of bribery
is now a substantive offence under section 165A. The -
last illustration also has to be omitted in view of the amend-
ment in the second paragraph of the section. Accordingly,
the illustrations to the revised section may be as follows :—

“Ilustrations .

(a) A instigates B to give false evidence. Here, if B
does not give false evidence, A has nevertheless committed
the offence defined in this section, and is punishable accor-
dingly.

(b) A, a police officer, whose duty it is to prevent robbery,
abets the commission of robbery. Here, though the robbery
be not committed, A is liable to the punishment provided for
robbery-” .
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5.22. Section 117 applies to abetment of the commission of
an offence by the public generally or by any number or class of
persons exceeding ten. The section is not intended to bar the
application of other provisions relating to punishment for abet-
ment. Ina Lahore case,! a doubt was expressed whether, where
section 117 applies, the offence could fall under section 115,
in that case, the accused had made a violent speech at a religious
assembly of Sikks, in which he incited the audience to murder
Englishmen and Government servants. The Magistrate con-
victed him under section 302 read with section 115 as well as
section 117, and sentenced him to rigorous imprisonment for
five years.2 The High Court had doubts as to whether section 115
applied, the doubt being based on the fact that section 115
applies only when the abetment is not punishable under any
other provision of the Code, and, if section 117 applies, then the
offence would not fall under section 115.

In a Calcutta case,? however, it was pointed out, that the
words “express provision” in section 115 do not refer to provi-
sions like section 117, but to sections 121, 131 and the like which
deal with abetment of offences punishable with death or impri-
sonment for life, i.c. the particular offences to which section
115 applies.

The question was considered at length in a Bombay case.4
where the High Court agreed with the Calcutta view, and dis-
sented from the doubt expressed in the Lahore case.

We agree with the Calcutta and Bombay view, and, after the
elaborate discussion found in the Bombay judgment, we do not
think that the doubt expressed in the Lahore case would survive.
Hence no clarification is necessary in this section.

5.23. In the course of our preliminary consideration of the
Code, a suggestion was made that there should be a higher punish-
ment for abetting the commission of offences by minors. It
is a notorious fact that in every large urban centre, a number of
persons can be found who train juveniles and children in criminal
activities like pick-pocketing, pilfering and burglary and even
live upon their earnings, keeping themselves in the background
and escaping detection. We ineluded in our questionnaire the
question, “Where a person abets an offence by instigating a
minor to commit it, should the abettor be punishable with a
punishment higher than that prescribed for abetment in general 7’
A majority of the opinions received by us, particularly from

State Government officers and members of the bar, was in favour -
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1. Santa Singh v. Emp., ALR. 1933 Lah. 660 (Bhide J.).

2. Apparently, powers under section 30, Cr. P.C. were exercised by the Magistrate.

3. Emp. v. Dwarka Nath, AIR. 1933 Cal. 47, 48.
4. Emp. v. Lavji Mandan, ALR. 1939 Bom. 452, 453.
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of the proposal. The opinions given by the Judges seemed to
be evenly balanced. After a careful consideration in the light of
these opinions, we are of the view that abetting the commission
of any offence by a minor should be regarded as an aggravated
form of the offence of abetment and punished more severely. As
observed by the Judges of a City Civil Court in a collective opi-
nion sent to the Commission,—

“By instigating a minor, the abettor contaminates the
mind of the child, and takes advantage of his immature
understanding and diverts him to a wrong path, thus marring
his future. The society has, in such cases, to shoulder the
additional burden of reforming the minor. It is, therefore,
necessary to provide higher punishment for such an offence,
to deter anti-social elements from making use of such
innocent children for their unlawful objects.”

5.24. We recommend the following new section for the
purpose —

117A. Whoever abets the commission of an offence
punishable with imprisonment by a child under fifteen years
of age, whether or not the offence is committed in consequence
of the abetment, shall be punished with imprisonment of
any description provided for that offence for a term which
may extend to twice the longest term of imprisonment pro-
vided for that offence, and shall also be liable to fine.”

5.25. Voluntary concealment of a design to commit an
offence punishable with death or imprisonment for life is punish-
able under section 118, if the concealment is done by an act or
illegal omission with the intention of facilitating the commission
of the offence or with the knowledge that such commission is
likely to be facilitated by such concealment. It is not necessary
that the concealment must actually facilitate the commission
of the offence. No change of substance is required in this sec-
tion, but the reference to ‘an offence punishable with death or
imprisonment for life’ may be replaced by ‘a capital
offence’, for the reasons mentioned abovel under section 115.

5.26. In the fourth paragraph of section 119 also, the words
“punishable with death or imprisonment for life” should be
replaced by the words “a capital offence”. It is, however, not
clear whether this paragraph applies only when the offence
sought to be concealed is committed or also when it is not com-
mitted. The last paragraph would seem to cover all cases where
the offence is not committed, including a capital offence, but
before 1955, it could not be applicable to the offence of murder
then punishable with death or transportation for life. The
legislative intention was perhaps to make the fourth paragraph

t }’;égl'aﬁ 5.20 above.
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applicable in relation to a capital offence, whether or not that.
offence was committed. After 1955, however, it is possible
to do without the fourth paragraph: if a capital offence be com-
mitted, the public servant concealing the existence of a design to'
commit the offence will be punishable under the third paragraph
with rigorous imprisonment for a term which may extend to ten
years (one-half of the ‘longest term’), and if the capital offence
concealed be not comrinitted, he will be punishable under the last
paragraph with rigorous imprisonment upto five years (one-
fourth of the ‘longest term’). It does not seem necessary that in
the latter case also the public servant should be punished with
rigorous imprisonment for ten years. We accordingly recom-
mend that section 119 be simplified and made clearer by omitting
the fourth paragraph. (Incidentally we notice that prosecutions
under sections 118, 119 and 120 are very rare).

5.27. No change of substance is required in section 120.
But it is desirable expressly to exclude cases covered by section
118, and for this purpose after the words ‘offence punishable with

imprisonment’, the words ‘not being a capital offence’ should
be inserted. ’

B. Criminal conspiracy

5.28. For more than half a century, the Penal Code only
recognised abetment by conspiracy as defined in clause secondly
of section 107, and not the offence of criminal conspiracy as such.
The latter notion was introduced in the Penal Code by the Crimi-
nal Law Amendment Act of 1913, which inserted a separate.
Chapter 5A consisting of two sections 120A and 120B. Despite
the obvious and considerable overlap between the provisions
of these two sections and the provisions governing abetment of
an offence by conspiracy contained in Chapter 5, the legislature
did not think it necessary to amend the earlier Chapter in any way.
Thus, if a person is engaged with another or others in a conspiracy
to commit an offence and if some act or illegal omission takes
place in pursuance of that conspiracy and in order to the doing of
the criminal act, he is liable to be punished as an abettor
«.....directly under the relevant section in Chapter 5. But
whether or not such act or illegal omission takes place, he is
guilty of a criminal conspiracy as soon as he becomes a party
to the agreement to commit the offence and is punishable under
sub-section (1) or sub-section (2) of section 120B, as the case
may be. So far as conspiracies to commit serious offences are
concerned, section 120B(1) puts a party to the conspiracy in
exactly the same position as an abettor of the offence for the
purpose of punishment. Although it is theoretically possible 1o
charge a person with conspiring to commit an offence even where
no overt act in pursuance of the conspiracy has been done, it
seldom. if ever, happens that two or more persons are prosecuted
for a criminal conspiracy merely on the strength of evidence
proving the agreement and nothing more.
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5.29. However that may be, there is no doubt that, after the
enactment of Chapter VA, abetment by conspiracy is of little
practical use, and is redundant as a criminal law concept. It
may be noted, that in England there is no separate mention of
conspiracy as a species of abetment. In English law, if a cons-
pirator is to be regarded as an accessory before the fact, he
should be one who counsels, procures, of commands the com-
mission of the offence. If he is to be regarded as a principal
in the same degree because of ‘“‘aiding and abetting”, the em-
phasis is on his presence, assistance or encouragement at the
commission of the crime. We have accordingly at the beginning
of this chapter recommended the omission of the second para-
graph of section 107 and all subsequent references in Chapter V
of the Code to abetment by conspiracy.

5.30. One is struck by the wide sweep of the definition of
criminal conspiracy in section 120A. It covers not only (i)
an agreement to commit an offence but also {ii) an agreement
to commit an illegal but not criminal act, and (iii) an agreement
to cqmmit a legal act by illegal means. This distinction between
(i) and (iii) is obscure and may be without any real difference:
achievement of any object by illegal means must involve the doing
of something illegal, i.e. the committing of an illegal act. The
act which is an offence punishable under sub-section (i) or sub-
section (2) of section 120B is being a party to a criminal cons-
piracy as defined in section 120A. In other words, criminal
conspiracy is not an offence ancillary to another offence, but an
independent and substantive offence by itself.

5.31. The stage at which a person becomes liable to be
punished for a criminal conspiracy is much earlier than the
stage when an attempt to commit an offence becomes punishable
under the Code. A mere agreement to commit an offence
is enough. No physical act need take place. No consumma-
tion of the crime need be achieved or even attempted. In fact,
even preparation, in the sense of devising and arranging means
for the commission of the offence, is not required. Tn this
sense, conspiracy is an incomplete or inchoate crime. And
when one considers a conspiracy to commit an illegal act which
is not a crime, it is not even classifiable as an inchoate crime.
The question arises whether it is proper for the law to intervence
and use criminal sanctions at such an early stage.

5.32. It will be noticed that, for purposes of punishment,
section 120B divides criminal conspiracies into two classes.
Where the conspiracy is to commit a serious offence, (i.e. an
offence punishable with imprisonment for two years or with a
more severe punishment), a party to the conspiracy is punished in
the same manner as if he had abetted the offence. In the second
category therc are included conspiracies to commit any other
offence (including offences punishable only with fine) and con-
spiracies to commit illegal acts other than offences; and for
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these, sub-section (2) provides a uniform punishment, viz. im-
prisonment of either description upto six months or fine or
both. Recognising that it would be dangerous to leave these
petty conspiracies to be alleged before courts by any person so
minded, provision is made in the Criminal Procedure Code,
section 196A, that no court shall take cognizance of them
except upon complaint made by order or under authority from
the State Government or some officer empowered in this behalf.

5.33. We note that in England the law of conspiracy is not  Criminal
so widely drawn as in India. Conspiracy is a common law conspi-
misdemeanour punishable with fine or imprisonment at the rE‘,“’{’l\'I"
discretion of the court, except in the case of murder where |5
by statute there is a maximum punishment of ten years. [t
consists in the agreement between two™or more persons to effect
some “‘unlawful” purpose. While the commission of a crime,
even a non-indicatable crime, is naturally recognised as an un-
law{ul purpose, there are no precise or clear rules in regard to
non-criminal unlawful purposes of an indictable conspiracy.
Conspiracies to defraud, to commit a tort involving malice,
or to commit a public mischief, are, broadly speaking, indict-
able. A conspiracy to commit or induce breach of contract
is probably not indictable at the present day.

5.34. In his Law of Criminal Conspiracies and Agreements Justice
published in 1873, Mr. Justice R. S. Wright? distinguishes betwie1 Wright’s
(i) agreements for the commission of crimes, (i) agreements C’l;“cal
for minor offences, and (iii) agreements for acts which would ?afi;q
not be crimes or offences. He treats the first class of agreements -
as being merely auxiliary to the law which creates the crime.

As to agreements for minor offences, he says:

“It is next to be considered in what manner agreements
ought to be treated when they are for offences punishable
only on summary prosecution and by minor penalties.
There 1s great difficulty in discovering the principles which
are here applicable; but the difficulty will be diminished by
dismissing at the outset all offences which ought in a good
penal system to be treated as crimes, but which happen
to be treated only as minor offences in any particular . penal
system. These being eliminated, the remaining offences
consist in the production of results which, ex hypothesi, are
not in themselves of grave enough consequence to be matters
for indictment; and if so, it must in general -be immaterial
whether the results are produced by one person or by two
or more persons. To permit two persons to be indicted
for a conspiracy to make a slide in the street of a town,
or to catch hedge-sparrows in April, would be to destroy that
distinction between crimes and minor offences which in
every country it is held important to preserve.”

1. Extract from Lord Tucker’s opinion in Board of Trade v. Owen, (1957) 1 Ali E.R.
414, 415 (H.L.).
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) In dealing with the third class, i.e. agreements for acts which
in-the absence of agreement would not be crimes or offences,
after referring to two peculiar classes he proceeds:

“Apart from cases falling within one or other of these
two classes, there appear to be great theoretical objections
to any general rule that agreement may make punishable
that which ought not to be punished in the absence of agree-
ment: for, if the act is one which can be done by a person
acting alone, and when so done ought not to be punished,
it is difficult to see at what point and on what ground cri-
minality can be generally introduced by the fact that two
or more persons concur in the act.”

535. We consider the above criticism fully applicable to the
agreements which are made criminal and punishable under
sub-section (2) of section 125B, i.e. agreements to commit
comparatively minor or petty offences and agreements (O
commit illegal acts which are not offences. Agreements to
commit serious offences, however, stand on a different footing
and may, with justification, be punished even when no other
act is done by any of the parties in pursuance of the agreement,
on the ground that ‘to unite, back of a criminal purpose, the
strength, opportunities and resources of many is obviously
more dangerous and more difficult to police than the efforts
of a lone wrongdoer.”!

5.36. In the United States-also, where the law of criminal
conspiracy is the same as in England, it has come in for strong

criticism from the viewpoint discussed above. Justice Jackson
of the Supreme Curt said:?—

“Conspiracy in federal law aggravates the degree of
crime over that of unconcerted offending. The act of
confederating to commit a misdemeanour, followed by
even an innocent overt act in its execution, is a felony and
punishable as such even if the misdemeanour is never con-
summated. The more radical proposition also is well
established, that at common law and under some statutes a
combination may be a criminal conspiracy even if it con-
templates only acts which are not crimes at all when per-
petrated by an individual or by many acting severally.

“Thus. the conspiracy doctrine will incriminate per-
sons on the fringe of offending who would not be guilty of
aiding and abetting or of becoming an accessory. for those
charges only lie when an act which is a crime has actually
been committed.

L Kralewitch v. U.S. (1949) 93, L.Ed.. 790; 336 U.S. 440 (Concurring judgment of Jackson

2. Krulewiteh v. U.S., (1949) 93 L. Ed. 790; 336 U.S. 440.
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“Attribution of criminality to a confederation which contem-
plates no act that would be criminal if carried out by
any one of the conspirators is a practice peculiar to Anglo-
American law. ‘There can be little doubt that this wide defi-
nition of the crime of conspiracy originates in the criminal
equity administered in the star Chamber.” In fact, we are ad-
vised that ‘the modern crime of conspiracy is almost entirely the
result of the manner in which a conspiracy was treated by the
Court of the Star Chamber.” The doctrine does not commend it-
self to jurists of civil law countries, despite universal recognition
that an organised society must have legal weapons for combet-
ting organised criminality. Most other countries have devised
what they consider more discriminating principles upon which
to prosecute criminal gangs, secret associations, and subver-
sive syndicates.” '

5.37. We are strongly of the view that there is neither theore-
tical jurisdiction nor practical need for punishing agreements
to commit petty offences or non-criminal illegal acts. In prac-
tice, few private prosecutions of such petty conspiracies are
sanctioned by the State government or its officers under section
196A of the Criminal Procedure Code. We, therefore, recom-
mend that section 120A which defines criminal conspiracy
should be revised as follows:—

120A. When two or more persons agree ‘to commit
an offence punishable with death, imprisonment for life or
imprisonment of either description for a term of two years
or upwards or to cause such an offence to be committed,
the agreement is designated a criminal conspiracy.

Explanation 1.—1Tt isimmaterial whether the commission
of the offence is the ulitmate object of such agreement or
is merely incidental to that object.

Explanation 2.—To constitute a criminal conspiracy,
it is not necessary that any act or illegal omission shall take
place in pursuance of the agreement.”

Though the present sub-section (1) of section 120B only
refers to offences punishable with rigorous imprisonment for
a term of two years or upwards, we think that offences which
are punishable with imprisonment of either  description for
a term of two years or upwards should be brought within the
definition of criminal conspiracies. The second explanation is
on the same lines as the explanation to section 121A; though
not strictly necessary, it seems desirable to have it in this
section also.

5.38. We considered the question whether a person who
pretends to join a criminal conspiracy, but does not in fact
share the object of the other conspirators, is liable to be punished
as ‘being a party to the conspiracy’ under section 120B. In
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an old English case,! where a police spy pretended to aid the
designs of conspirators for the purpose of betraying them,
it was held that his evidence did not require corroboration as
an accomplice since the complicity of such a person extend
only to the actus reus, and not to the mens rea, and therefore
he was not an accomplice. In a recent English judgment,?
the point was made thatif a person had never entertained any
intention of going through with the proje.t, then he cannot
be convicted of a conspiracy to commit the crime. An
agreement required an /nfention to carry out the unlawful pur-
pose, and this element of mens rea would be missing so far as
he was concerned. We think the same view should be taken
in similar cases under section 120B.

Section 3.39. Under sub-section (1) of section 120B a party to a
120B criminal conspiracy is liable to be punished in the same manner
revised. as if he had abetted the intended offence. This means that,

in every case of conspiracy, the apropriate provision contained
in Chapter 5 will have to be hunted out and applied. Tt would
obviously be preferable to make the section self-contained.
We recommend that section 120B should be revised as follows:—

“Punish- 120B. Whoever is a party to a criminal conspiracy shall,
ment of where no express provision is made for the punishment of
criminal  / such a conspiracy,—

conspiracy.

(a) if the offence which it is the object of the conspi-
racy to commit or cause to be committed is comm-
itted in pursuance of the conspiracy, be punished
with the punishment provided for that offence;
and

(b) if the offence is not committed in pursuance of the
conspiracy, be punished with imprisonment of
any description provided for that offence for a
term which may extend to one-half3 of the longest
term provided for that offence, or with such fine
as is provided for that offence, or with both.”

Conse-

quential 5.40. When criminal conspiracies are limited to agreements
amend- to commit serious offences as recommended above, there will
ment in be no need for scciion 196A in the Code of Criminal Procedure,

the Cr. P.C. 1898, This section will require to be repealed.

t. Mullins, (1848) 3 Cox 526 (Maule J.) ; Archoold, (1966), paragraph 1294. B

2. Rag. v. Thompson, (1966) 50 Cr. App. Rep. 1 (Nottinghamshire Assizes-Lawton J.),
noted in (1966), Current Law, item 2182.

3. Sec paragraph 5.21 above and section 116, as proposed to be amended.
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C. Attempt

5.41. Though the subject of attempt has been relegated in
the Code to the very last chapter and section and dealt with as
a residuary provision in an unsatisfactory manner, we propose
to discuss it here in view of the importance of the concept and
its close connection with abetment and conspiracy. Numerous
sections in the Code, while defining the acts which constitute
particular offences, put attempts to do those acts on a par with
doing the acts themselves and make them punishable to the
same extent. Thus, under section 121, with which the next
chapter begins, waging war against the Government of India
and any attempts to wage such war are both capital offences.
Under section 130, one who attempts to rescue a prisoner of
war is punished to the same extent as one who actually rescues
a prisoner of war. If one were to construe section 511 strictly
as a residuary provision, none of the ideas contained therein
would be applicable for interpreting what constitutes an attempt
to wage war under section 121 or an attempt to rescue a priso-
ner of war under section 130. These sections themselves do
not furnish any guidance for this purpose.

5.42. Then we have two seemingly more specific and com-
prehensive definitions of attempt, namely, section 307 which,
without using the word attempt except in the margin, defines
attempt to murder, and section 308 which similarly defines at-
tempt to commit culpable homicide not amounting to murder.
In both sections, the attempt consists in doing any act with
such intention or knowledge, and under such circumstances,
that if the actor by that act caused death, he would be guilty of
murder or, as the case may be, culpable homicide not amounting
to murder. The hypothetical condition if he by that act
caused death’ is not easy to apply in cases where the act done
was physically incapable of causing any one’s death. The
question whether there could be an attempt to murder not falling
within section 307, or an attempt to commit culpable homicide
not falling within section 308, but punishable as such under
section 511, the residuary section, is not entirely theoretical as
it has been raised before the courts fairly often.

5.43. Finally, there is section 511 which provides that “who-
ever attempts to commit an offence punishable by this Code
with imprisonment for life or imprisonment, or to cause such
an offence to be committed, and in such attempt does any act
towards the commission of the offence, shall, where no express
provision is made by this Code for the punhiment of such
attempt, be punished etc.”. The langnage used in this section
is very confusing. (It may also be noticed that section 309
defines attempt to commit suicide in the same way— “Whoever
attempts to commit suicide and does any act towards the com-
mission of such offence”’). To constitute a criminal attempt
two requirements are apparently to be satisfied. The offender
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must first attempt to commit an offence, which presumably
he can only by doing some act, but that apparently is not suffi-
cient. He must, in doing that act which is the attempt, also
do something else towards the commission of the offence. Does
it mean that the first act need not be towards the commission
of the offence or that, even if it has to be followed by
another act towards the commission .of the act? Beyond indi-
cating that there has to be some act done towards the commission
of the offence, an idea that is hardly worth expressing, the sec-
tion is of little assistance as a definition. It certainly cannot
be the intention, as the werding would seem to
suggest, that each and every act towards the commission of the
offence is punishable as an attempt. Any such interpre-
tation of section 511 or section 309 would obliterate the well
established distinction between preparation and attempt.

5.44. Tn a recent English case,! the Judge is reported to have
observed, “There are some branches of the criminal law in
which it is permitted for justices and juries to use their common-
sense. I am glad to find that I am not constrained by the autho-
rities to say that he law of attempt is excluded from those bran-
ches.” It appears that the framers of the Indian Penal Code
were inclined to leave the law of attempt to be regulated by
basic concepts aided by commonsense, rather than by a precise
definition.

5.45. The crux of the problem of defining attempt seems
to lie in  stating with precision a test as to when the act
has travelled beyond the preparatory stage. As Rowlatt J. put
it,2 “people in the street, before they begin to think about it,
think it is a very easy thing to say what amounts to an attempt.
but when you come to analyse it, it becomes a little difficult.”
As analysed by jurists, three or four tests emerge from judicial
decisions to help determine at what stage an act or series of acts
done towards the commission of the intended offence becomes
an attempt.

546. There is first the test of proximity.  The much-quoted
dictum in an  English case,® that “acts remotley
leading towards the commission of an offence are not to be
considered as attempts to commit it, but acts immediately con-
nected with it are”, states the proximity rule. There are
other English cases* emphasising the proposition that to consti
tute an attempt, the act done must be immediately, and not
merely remotely, connected with the commission of the offence.

1. Davey v. Lee, (1967) 2 All E.R. 423, 425 (per Diplock L.J.).
2. Rex V. Osborn, (1919) 84 J.P. 63.

3. Eagleton, (1885) 6 cox 559, 571; 169 E.R. 766.

4. See Archbold, (1966), paragraph 4104.
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5.47. The view taken in the United States will appear from
the following observations of Chief Justice Holmes in Commnion-
wealtl v. Peasle!:—

“The question on the evidence, more precisely stated,
is whether the defendant’s acts come near enough to the
accomplishment of the substantive offence to be punishable.
The statute does not punish every act donme towards the
commission of a crime, but only such acts done in an attempt
to commit it. The most common types of an attempt are
either an act which is intended to bring about the substan-
tive crime, and which “sets in motion natural forces that
would bring it about in the expected course of events, but
for the unforeseen interruption, as, in this case, if the candle
had been put out by the police, or an act which is intended
to bring about the substantive crime, and would bring it
about but for a mistake of judgment in a matter of nice esti-
mate or eyperiment, as when a pistol is fired at a man,
but misses him, or when one tries to pick a pocket which
turns out to be empty. In either case, the would-be crimi-
nal has done last act.

“Obviously, new considerations come in when further
acts on the part of the person who has taken the first steps
are necessary before the substantive crime can come to pass.
In this class of cases, there is still a chance that the would-be
criminal may change his mind. In strictness, such first
steps cannot be described as an attempt, because that word
suggests an act seemingly sufficient to accomplish the
end, and has been supposed to have no other meaning.
That an overt act, although coupled with an intent to com-
mit the crime, commonly is “not punishable if further
acts are contemplated s needful, is expressed in the familiar
rule that preparation is not an attempt. But some prepa-
rations may amount to an attempt. It is a question of degree.
If the preparation comes very near to the accomplishment
of the act, the intent to complete it renders the crime so
probable that the act will be a misedmeanour, although there
is still a locus paenitentiae, in the need of a further exertion
of the will to complete the crime.”

5.48. Another test adopted is known as the test of last act.
In Eagletion’s case2?, to which reference has already been made3
Baron Parke said—

“Acts remotely leading towards the commission of the
offence are not to be considered as attempts to ccmmit
it, but acts immediately connected with it are; and if, in this
case, after the credit with the relieving officer for the frau-
dulent overcharge, any further step on the part of the
defendant had been necessary to obtain payment, as the
making out a further account or producing the vouchers

American
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1. 177 Mass. 267, 59 N.E. 55.

2. (1855) 6 Cox 559, 571; 169 E.R. 766.
3. Para 5.46 above.
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to the Board, we should have thought that the obtaining
credit in account with the relieving officer would not have
been sufficiently proximate to the obtaining of the money.
But, on the statement in this case, no other act on the part
of the depfendant would have been required. It was the last
act, depending on himself, towards the payment of the money,
and therefore it ought to be considered as an attempt.”

This test of last act has, however, obvious flaws. It cannot
be applied to a situation where the accused intends to accomp-
lish his object by degrees, such as, murder by slow poisoning.
Moreover, as has been pointed out,the act which remains to
be done by the offender may be done by the victim, e.g. the
offender puts poison in a glass and also intends to pour wine
in it, but the wine is actually poured by the victim. Here
the “last act” which the offender wished to do was not, in

fact, done by him, but that need not prevent the act from be-
ing an attempt.

Test of 5.49. A test which emphasises one aspect of ‘last act’ is that
g‘;’cl’t‘l.sa 5“9"-" of the possibility of ‘locus paenitentiae’. An Allahabad

case? illustrates this test. The accused had made a false statment
in order to obtain a certificate which would have enabled. him
to obtain a refund of octroi duty, but the certificate was not
granted. The trial court convicted him of attempting to cheat.
The Sessions Judges in his reference to the High Court said:

“Even supposing that Dhundi (the accused) by false
representation had succeeded in getting the refund certi-
ficate, yet he had a locus paenitentize. He had to get it
endorsed at the outpost, and had to present it on the following
Saturday for encashment, before he finally lost all control
over it, and could no longer prevent the commission of
the offence. Before that time he might have altered his
mind even from prudence, if not from penitence, and torn

up the certificate and no cheating could then have
happened.”

The High Court accepted this view and acquitted the
accused. The same view was taken by the Patna High Court3:—

“We have to assume that better reasons would prevail
at any moment and the man would change his intention to
commit a [sin or]4 crime before the actual consummation
thereof; and until he has done all in his power to let his
action be out of his control, so that the commission of [the sin
or]4 the crime would be a natural effect of the actions already
committed, there is still a mere preparation for the commis-
sion and not an attempt to commit the offence [or the sin]4.”

1. Williams, Crim:naljLaw, (1951), page 623.
2. Queen v. Dinmdi, (1886) L.LL.R. 8 All. 304.
3. Lakshmi Prashad v. Emp. , A.LLR." 1923 Pat. 307, 308, 309.
4. Hardly necessary. ’
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5.50. We may also refer to another test known as the test
of unequivocal evidence. If the object of the criminal law is to
prevent not only consummated crimes, but also the completion
of a proposed crime, then there is justification for punishing
a person when the evidence leaves no reasonable doubt that
his intention was to commit that crime. But unless the ac-
cused has come very close to accomplishing his object, the pro-
bative value of his conduct will be too slight to support con-
viction for an attempt. ’

In 2 New Zealand case,1 it was said that “in order to cons-
titute an attempt, the acts of the accused must be such as to
clearly and unequivocally indicate of themselves, the intention
to commit the offence.” Salmond J., whose view is most fre-

uently quoted, observed,—

“An act done with intent to commit a crimeis not at
criminal attempt unless it is of such a nature as to be in it-
self sufficient evidence of the criminal intent with which
it is done. A criminal attempt is an act “which shows cri-
minal intent on the face of it....An act....which is in
its own nature and on the face of it innocent....can-
not be brought within the scope of criminal attempt by
evidence aliunde as to the criminal purposes with which it
is done.”

Dr. Turner. in his edition of Russell on Crime, after an
examination of the authorities, states? as follows:—

“It is therefore suggested that a practical test for the
actus reus in attempt is that the prosecution must prove that
the steps taken by the accused must have reached the point
when thsy themselves clearly indicate what was the end
towards which they were directed. In other words, the
stens taken must themselves be sufficient to show,
prima facie, the offender’s intention to commit the crime
which he is charged with attempting.”

A similar test was mentioned in the earlier editions3 of Arch-
bold. But in a later edition,* he states the rule thus:—

“It is submitted that the actus reus necessary to constitute
an attempt is complete if the prisoner does an act which
is a step towards the commission of the specific crime, which
is immediately and not merely remotely connected with the
commission of it, and the doing of which cannot reasonably
be regarded as having any other purpose than the commis-
sion of the specific crime.”

Test of un:

equivocal
evidence.

1. R.v. Barker. (1924) N.Z.L.R. 865 (Quotations are taken from ‘Words and Phrases

Vol. 1, page 138).
2. Russell on Crime, (1964), Vol. 1, p. 184 (edited by Dr. Turner).
3. E.g. 33rd Edition (1954), p. 1489.
4. 36th Edition (1966), paragraph 4104.
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The last twenty words in this passage achieve a happy synthe-

sis between the test of ‘proximity’ and the test of ‘unequivocal
evidence’.

In a Rajasthan casel, it was held:—

“When a person intends to commit a particular offence,
and then he conducts himself in such a manner which clearly
indicates his desire to translate that intention into action,
and in pursuance of such an intention if he does something
which may help him to accomplish that desire, then it
can safely be held that he committed an offence of attempt
to commit a particular offence. It is not necessary that
the act which falls under the definition of an attempt should
in all circumstances be a penultimate act towards the com-
mission of that offence. That act may fall at any stage
during the series of acts which go to constitute an offence
under section 511 of the Indian Penal Code.”

5.51. In Abhayanand’s case,? the Supreme Court summarised

its views about the construction of section 511 of the Code
thus:—

“A person commits the offence of attempt to commit a
particular offence when (i) he intends to commit that parti-
cular offence; and (ii) he, having made preparations and
with the intention to commit the offence, does an act towards
its commission: such an act need not be the penultimate
act towards the commission of that offence but must be an
act during the course of committing that offence.”

In a later case,3 where a truck carrying paddy was stopped 14

miles away from the Punjab-Delhi boundary on the ground that
it was in violation of the Punjab Paddy (Export Control) Order,
1959. and the driver was prosecuted for an attempt to contravene
the Order, the Supreme Court held:-

“On the facts found, there was no attempt on the part of
the appellants to commit the offence of export. It was merely
a preparation on the part of the appellants and as a matter
of law a preparation for committing an offence is different
from attempt to commit it. The preparation consists
in devising or arranging the means or measures
necessary for the commission of the offence. On the other
hand, an attempt to commit the offence is a “direct movement
towards the commission after preparations are made. In
order that a person may be convicted of an attempt to commit
a crime, he must be shown first to have had an intention to
commit the offence, and secondly to have done an act which

1. State v. Parasmal and others, AILR. 1969 Raj. 65 (V.P. Tyagi J.).

2. Abhay

anand v. State of Bihar, (1962) 2 S.C.R. 241; A.LR. 1961 S.C. 1698, 1703.

3. Malkiat Singh v. State of Punjab, (1969) 1 S.C.R. 157 (Ramaswami J.).
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constitutes the acfus reus of a criminal attempt. The suffi-
ciency of the actus reus is a question of law which had led to
difficulty because of the necessity of distinguishing between
acts which are merely preparatory to the commission of a crime,
and those which are sufficiently proximate to it to amount
to an attempt to commit it. If a man buys a box of matches,
he cannot be convicted of attempted arson, however clearly
it may be proved that he intended to set fire to a haystack at
the time of the purchase. Nor can he be convicted of this
offence if he approaches the stack with the matches in his
pocket, but, if he bends down near the stack and lights a match
which he extinguishes on perceiving that he is being
watched, he may be guilty of an attempt to burn it. Sir James
Stephen, in his Digest of Criminal Law, article 50, defines
an attempt as follows:—

‘an act done with intent to commit that crime, and
forming part of a series of acts which would constitute
its actual commission if it were not interrupted. The
point at which such a series of acts begins cannot be defi-

ned, but depends upon the circumstances of each parti-
cular case.’

The test for determining whether the act of the appzllants
constituted an attempt or preparation is whether the overt
acts already done are such that if the offender changes his
mind and doss not proceed further in its progress, the acts
already done would be completely harmless. In the present
case, it is quite possible that the appellants may have besen
warned that they had no licence to carry the paddy and they
may have changed their mind at any place between Samalkha
Barrier and the Delhi-Punjab boundary and not have procee-
ded further in their journey.”

5.52. In some cases where the accused’s objective is for one
reason or another impossible of achievement, the question arises
whether his act would amount to a punishable attempt. Two
illustrations of such cases are appended to section 511. In both
of them, it is stated, the person during the futile act is guilty of
attempting to commit theft. It is interesting to note that in an
English casel of 1864, it was held that where A had put his hand
in another’s pocket but found nothing, A could not be convicted
of attempted larceny. This was apparently on the notion that
- an attempt was established only where, if no interruption had
taken place, the attempt could have been carried out successfully
but the decision was overruled in 1892.2

There are, however, other types of impossibility where the
question presents difficulties. Thus if A who sees an umbrella
kept in a stand resolves to steal it and takes it home only to find
that it is his own umbrella, is he guilty of an attempt to steal?

Attempt
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1. Collins, (1864), 9 Cox C.C. 497.
2. Ring, Atkins and Jacksons, (1892), 61 L.JIM.C. 116.
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If A with the intention of poisoning Z, buys what he thinks
is arsenic and puts it in Z’s food, but as the druggist suspecting
A’s design sold him sugar, Z is unharmed. Is A guilty of attempt
to murder?

.

Again, if A, with the intention of poisoning Z, gets the poison
but not knowing the lethal dose, uses a dose which is far too weak
to kill anyone, is A guilty of an attempt to murder?

If A administers to W, a woman, who tells him she is pregnant
but is not so in fact, a drug which is likely to cause abortion in
a pregnant woman, is A guilty of an attempt to cause miscarriage?

Such cases, both real and hypothetical can be multiplied ad
lib.

5.53 We have had a close look at some foreign criminal
codes which contain a definition of attempt. A few of these
definitions which appear to us to be instructive have been extrac-
ted and given in the Annexure to this chapter for reference and
comparison. A study of these precedents has persuaded us to
think it is desirable and practicable to set out in our Penal Code
the essential elements of attempts in the form of a definition in-
stead of leaving the idea entirely in the air.

5.54 We recommend that the last chapter of the Code Con-
taining section 511 be omitted and, instead, a new chapter VB
entitled “Attempt” consisting of two sections 120C and 120D be
inserted after chapter VA as follows:—

“CHAPTER VB
ATTEMPT
120C. Definition of attempt.—A person attempts to commit
an offence punishable by this Code, when:—

(2) he, with the intention or knowledge requisite for
committing it, does any act towards its commission;!

(b) the act so done is closely connected with, and proxi-
mate to, the commission of the offence;
and

(c) the act fails in its object because of facts not known
to him or because of circumstances beyond his control.

Illustrations

(a) A, intending to murder Z, buys a gun and loads it.
A is not yet guilty of an attempt to commit murder. A
fires the gun at Z, he is guilty of an attempt to commit mur-
der.

(b) A, intending to murder Z by poison, purchases poi-
son and mixes the same with food which remains in A’s
keeping; A is not yet guilty of an attempt to commit murder.

1. See Omprakash v. State of Punjab, A.LLR. 1961 S.C. 1782.
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A places the food on Z’s table, or delivers it to Z’s servant to

place it on Z’s table. A is guilty of an attempt to commit
murder,

(c) A, with intent to steal another person’s box, while
travelling in a train, takes a box and gets down. He finds the
box to be his own. As he has not done any act towards the
commission of the offence intended by him, he is not guilty
of an attempt to commit theft.

(d) A, with intent to steal jewels, breaks open Z’s box,
and finds that there is no jewel in it. As his act failed in its
object because of facts not known to him, he is guilty of an
attempt to commit theft.

120D. Punishment for attempt-—Whoever is guilty of an
attempt to commit an offence punishable by this Code with
imprisonment for life or with imprisonment for a specified
term, shall, where no express provision is made by this Code
for the punishment of such attempt, be punished with impri-
sonment of any description provided for the offence, for a
term which may extend to one-half of the imprisonment for
life, or, as the case may be, one-half of the longest term of
imprisonment provided for that offence, or with such fine
as is provided for the offence, or with both.”

5.55 In view of this definition of attempt, which we feel
could be applied in relation to murder and culpable homicide
not amounting to murder without any serious difficulty, we do
not consider it necessary to have a different formula to define
attempt to commit either of these offences. Sections 307 and
308 may be revised as follows:—

“307. Attempt to murder:—Whoever attempts to commit mur-
der shall be punished with rigorous imprisonment for a term which
may extend to ten years, and shall also be liable to fine; and
if hurt is caused to any person by such act, the offender may-

(a) if under sentence of imprisonment for life, be punish-
ed with death; and

(b) in any other case, be punished with imprisonment
for life.

308. Attempt to commit culpable homicide:—Whoever attempts
to commit culpable homicide not amounting to murder shall be
punished with imprisonment of either description for a term which
may extend to three years, or with fine, or with both; and if hurt
is caused to any person by such act, shall be punished with impri-
sonment of either description for a term which may extend to
seven years, or with fine, or with both.

Illustration

A, on grave and sudden provocation, fires a pistol at Z, under
such circumstances that if he thereby caused death he would be
guilty of culpable homicide not amounting to murder. A has
committed the offence defined in this section.”

Amendment
of sections
307 and
308.
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CHAPTER 6
OFFENCES AGAINST THE STATE

6.1- With this chapter begins the definition of particular
offences which the makers of the Code thought fit to include in
it. Despite the large number—about 400— of such offences for
which the punishment is prescribed in the Code, the compila-
tion cannot in the nature of things be exhaustive. We have,
and doubtless shall continue to have, other types of wrongful,
injurious or antisocial conduct made punishable under other
laws. While an enlargement of the scope of the Penal Code by
including therein some of the offences now punishable under a
special or local law may be desirable, it is neither necessary nor
practicable to attempt to make the Code an absolutely complete
law of crimes.

6.2. The title of this chapter—Offences against the State—does
not appear to be a particularly apt description of the dozen offen-
ces brought together within its compass. The first five sections
deal with what may be called acts of high treason—waging war
against the Government of India, conspiring to wage war, pre-
paration to wage war, misprison of such activities and over-
aweing the Government or the Head of State by force. Next we
have a section punishing one aspect of sedition. Then three
sections aim at preserving friendly relations with foreign States
by punishing those who attempt to prejudice those relations by
unwarranted aggressive action. The last three sections of the
chapter, which relate to prisoners of war and state prisoners,
are not of much practical importance during peace time, especi-
ally since the category referred to as “State prisoners” during the
British regime no longer exists, having given place to the less
dignified appellation of *“persons under preventive detention”,

6.3. This chapter is thus by no means a comprehensive, or
even adequate, codification of treason, sedition and other kin-
dred offences against the security and integrity of the Union of
India and of the States comprising the Union. This wide field,
however, is covered to some extent by a number of other Central
Acts of which we may briefly notice the following:—

(i) The Foreign Recruitment Act, 1874. This Act
empowers the Central Government to prohibit or control
the recruitment in India of persons for the service of any
foreign State in any capacity, whether civil or military. The
British statute entitled the Foreign Enlistment Act, 1870,
which was a law in force in the Dominion of India immedia-
tely before the commencement of the Constitution, is perhaps
more relevant from this point of view. It prohibits British
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subjects from enlisting in the military or naval service of any
foreign Stateat war with a foreign State at peace with Britain.
A law on these lines applying in relation to India and
Indian citizens is an obvious desideratum.

(i) The Indian Criminal Law Amendment Act, 1908,
as enacted, provided in one part for the more speedy trial of
persons committing violent crimes, and in another part, for
the suppression of associations dangerous to the public peace.
The first part of the Act was repealed in 1922. Under the
second part, which is still in force, such persons as are mem-
bers of, or in any way assist, an association which encourages
or aids the commission of acts of violence or intimidation,
or of which the members habitually commit such acts, are
made liable to punishment. A severe punishment is provi-
ded for persons managing or promoting such associations.
Where the State Government declares such an association to
be unlawful, persons maintaining their connection with the
association are liable to punishment.

(iii) The Official Secrets Act, 1923. Based on the Eng-
lish Acts of 1911 and 1923 on the same subject, this Act consti-
tutes the chief legal weapon for fighting espionage in this
country. It is, however, not confined to espionage in the
strict sense; it prohibits a number of other acts prejudicial
to public safety which could be broadly described as
sobotage.

(@iv) The Criminal Law Amendment Act, 1938, punishes
a person who, with intent to affect adversely the recruitment
of persons to serve in the armed forces of the Union, wilfully
dissuades persons from entering any such force, or intigates
persons to enter an armed force and then commit acts of mutiny
and insubordination from within. Prima facie, this straight-
forward penal provision would appear suitable for inclusion
in chapter 7 of the Code as an offence relating to the armed
forces of the Union.

(v) The Criminal Law Amendment Act, 1961, makes it
an offence for any one to question by speech or writing the
territorial integrity or frontiers of India in a manner which is,
or is likely to be, prejudicial to the safety and security of the
country.

(vi) The Unlawful Activities (Prevention) Act, 1967,
is an important piece of legislation dealing with treasonable
acts affecting the territorial integrity and inviolability of the
country. Any acitvity which is intended to disrupt the terri-
torial integrity of India, as to bring about the cession of a part
of the territory of India or the secession of a part from the
Union is declared by the Act to be “unlawful”, and punish-
ments are provided for individuals and associations who
indulge in such activities.
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6.4. We notice that treason, sedition and cognate offences.
which may be classified as offences against the security of the
state, are dealt with in foreign codes in much greater detail than
in our Penal Code. In particular, it is noticeable that treason
and treasonable activities are spelt out elaborately, and not limi-
ted to waging war against the Government and assaulting the
head of state. On a preliminary study of the problem, we have
come to the conclusion that the strengthening, consolidation and
revision of this important branch of the criminal law should be
taken up as a separate project and studied in depth. We shall
accordingly confine ourselves, in the present revision of the Penal

Code, to an examination of the provisions of Chapter 6 as they
now stand.

6.5. In their History of English Law, Pollock and Maitland?
observe that ““treason is a crime which has a vague circumference
and more than one centre”. This is illustrated by the first attempt
to its definition in the Statute of Treason2 which was enacted in
1352 to remove doubts about the meaning of the term, but which
merely listed seven different activities as treason, namely:—

(1) to compass or imagine the death of the King, his
Queen or eldest son;

(2) to violate the King’s wife, or his eldest unmarried
daughter, or his eldest son’s wife;

(3) to levy war against the King in his realm;
_ . (4) to be adherent to the King’s enemies in his realm,
giving them aid and comfort in the realm or elsewhere;

(5) to counterfeit the King’s great or privy seal, or his
money;

(6) to bring false money into the realm; and

(7) to slay the chancellor or treasurer or justices, being
in their places, doing their offices.

To us, at the present day, there would not seem to be much
inter-connection between these items, and apart from items 3
and 4,—levying war against the King in his realm and adhering
to the King’s enemies—the other items would hardly be regarded
as treasonable acts. Pollock and Maitland refer to the two main
items as constituting “the development of a new political idea.
Treason has been becoming a crime against the state; the supreme
crime against the state is the levying of war against it. A right,
or duty, of rising against the King and compelling him to do jus-
tice can no longer be preached in the name of law; and this is
well”.3  This was written in 1895, but it continues to bz valid
today, substituting ‘government’ for ‘King’ in regard to demo-
cratic regimes.

l; Pollock and Maitland, History of English Law (1968) Vol. 2, page 502.

2. 25 Edw. II1, State. 5, Cap. 2.
3. Pollock and Maitland, History of English Law (1968) Vol. 2, page 503.
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6.6. Section 121 prescribes the same punishment, namely
death or imprisonment for life, for the principal offence of waging
war against the Government of India and for abetting that offence
or. attempting to commit that offence. The section does not re-
quire any change.

6.7. It is curious that while waging war against India is
dealt with in all aspects in sections 121 to 123, no mention is
made ol the other important aspect of treason, viz., “adhering
to the King’s enemies, giving them aid and comfort”. Abetment
ol waging war which is punishable under section 121 may not
cover all cases of such adherence. In the United States, the
offence of treason is defined in the following terms:—

“Whoever, owing allegiance to the United States, levies
war against them, or adheres to their enemies giving them
aid and comfort within the United States or elsewhere, is
guiity of treason etc.”’!

Although this enactment (or re-enactment) is quite recent,2 it
reproduces the rather archaic words3 of the English Statute of
Treason. The Canadian Criminal Code4 gives expression to the
same idea in more precise and modern terms which we could
well adopt.  We propose that a new section may be added after
section 123 reading as follows:—

“123A. Assisting India’s enemies:—Whoever assists in
any manner an enemy at war with India, or the armed forces
of any country against whom the armed forces of India are
engaged in hostilities, whether or not a state of war exists
between that country and India, shall be punished with
rigorous imprisonment for a term which may extend to ten
years, and shall also be liable to fine.”

6.8. Section 121A punishes two different kinds of conspiracy.
The first is a conspiracy to wage war against the Government
of India, and the second is a conspiracy to overawe by force the
Central Government or auy State Government. In view of sec-
tion 120B, as proposed to ‘be revised by us5, there is hardly any
need for a separate section to deal with the first kind of conspi-
racy. If any such conspiracy actually results in the waging of
war against the Government of India, or even an attempt to wage ’
such war, the conspirators will be punishable with death or impri-
sonment for life under section 121 read with section 120B; and
if the conspiracy is infructuous, they will be punishable with half
the lonigest term of imprisonment provided for the offence, that
is, ten years, which should be sufficient.

Section 121

““Adhere-
nce” to
India’s
enemies to
be punish-
able,

Section
121A—
revision re-
commend-
ed.

1 U.S. Code (as amended upto 1966), Title 18, section 2381,
2. June 25, 1948.

3. Articles 102(1)(d) and 191(1){d) of the Constitution refer to *“allegiance or adherence

to a foreign state™.
4. See section 46(1), clause (c).
5. Sce paragraph 5.39 above.
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It is difficult to see what purpose is served at present by the
words ‘within or without India’ which appear at the beginning
of the section. When it was enacted in 1870, the exterritorial
application of the Code was limited to offences committed by
Government servants in the territory of any Indian Statel. By
referring to conspiracies entered into “without British India”
the section was apparently intended to cover British sub-
jects and not foreigners. “Even where a statute creating a crimi-
nal offence is clearly expressed so as to cover acts committed
outside the jurisdiction, it will in the absence of further clear
provision only be regarded as covering such acts when committed
by British subjects.”? In view of sections 1 and 4 of the Code
as they stand at present, it is fairly clear that section 121A can-
not apply to the acts of foreigners committed outside India. We
consider the words “within or without India” are of no practical
consequence or significance and should be omitted.

As regards the second kind of conspiracy, we think it desi-
rable to extend the idea to overawe by criminal force or by show
of criminal force, the Parliament of India or the legislature of
any State in addition to overaweing the Central Government or
any State Government. At present, the award of simple impri-
sonment is permissible under the section, which in view of the

gravity of the offence is not appropriate. It should be rigorous
imprisonment in all cases.

We accordingly propose that section 121A may be revised as
follows:—

“I21A. Conspiracy to overawe the Parliament or Govern-
ment of India or the Legislature or Govermment of any State -—
Whoever conspires to overawe, by means of force or show of
force, the Parliament or Government of India, or the Legis-
lature or Government of any State, shall be punished with
imprisonment for life or with rigorous imprisonment for a
term which may extend to ten years, and shall also be liable
to fine.

Explanation:—To constitute a conspiracy under this sec-
tion, it is not necessary that any act or illegal omission shall
take place in pursuance thereof.” .

Since this offence is akin to the one described in section 124,
it would be logical to bring it after the three sections dealing with
waging war and the proposed new section about assisting India’s
enemies, and to number it 123B.

1. See paragraph 1.9 above for the text of section 4 as originally enacted.
2. Per Lord Morris in Treacy v. D.P.P., (1971) 1 All E.R. 110 at 114.
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6.9. It has been suggested by a public prosecutor that a
specific reference to nuclear weapons, besides arms and ammuni-
tion, should be made in section 122, and also that transport of
men, arms, etc., should be mentioned, besides collecting them.
We have, however, no doubt that the words “otherwise prepares
to wage war™ are wide enough to cover both ideas, and there is
no need to amplify the section as suggested or in any other way.

The only change we propose in sections 122 and 123 is to
replace “imprisonment of either description” by “‘rigorous impri-
sonment”. Here again, for a grave offence affecting the security
of the state, simple imprisonment is hardly an appropriate punish-
ment.

6.10. We considered a suggestion that the scope of section
124, now applicable only in relation to the President of India and
the Governors of States, should be widened to cover certain other
high dignitaries like presiding officers of legislative bodies and
Chief Justices. We agree that, as symbolic heads of the trinity
of state power, the use of force against them with the intention
of compelling them to act, or not to act, in a particular way should
be regarded as a treasonable act, and should be punished equally
severely.

In regard to the substance of the offence, it does not seem
necessary to cover expressly attempts to restrain wrongfully and
attempts to overawe by force. These may be left to be governed
by the general provision for attempts.! The section may accor-
dingly be revised as follows:—

“124. Assaulting President, etc., with intent to compel
or restrain the exercise of any lawful power :—(1) Whoever, with
the intention of inducing or compelling any office-holder to
whom this section applies, to exercise or restrain from exerci-
ing in any manner any of his lawful powers, assaults, or
wrongfully restrains, or overawes by means of force or the
show of force, such office-holder, shall be punished with
rigorous imprisonment for a term which may extend to seven
years, and shall also be liable to fine.

(2) The office-holders to whom this section applies are:—
(i) the President of India;
(ii) the Vice-President of India;
(iii) the Chief Justice of India;
(iv) the Speaker of the House of the People;
(v) the Governor of any State;
(vi) the Chief Justice of any High Court;

(vii) the Speaker of the Legislative Assembly of any
State; and

71. Sce new- section 120D proposed in para. 5.54 above.
3 M of Law;/71—11.

Sections
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(viii) the Chairman of the Legislative Council of any
State.”

6.11. Section 124A defines the offence of sedition. Despite
the umbra of repression which a mention of this section is likely
to evoke in one’s mind, it is a provision which has to find a place
in the Penal Code. As observed by Sinha C.J., in Kedar Nath’s
case,1 “every State, whatever its form of Government, has to be
armed with the power to punish those who by their conduct,
Jeopardise the safety and stability of the State, or disseminate
such feelings of disloyalty as have the tendency to lead to the
disruption of the State or to public disorder”.

6.12. In England, the crime was described by Fitzerald J.
in the following terms:-—2

“Sedition is a crime against society nearly allied to that
of treason, and it frequently precedes treason by a short inter-
val....The objects of sedition generally are to induce discon-
tent and insurrection and stir up opposition to the Govern-
ment, and bring the administration of justice into con-
tempt; and the very tendency of sedition is to incite the people
to insurrection and rebellion. Sedition has been described
as disloyalty in action and the law considers as sedition all
those practices which have for their object to excite discontent
or dissatisfaction, to create public disturbances, or to lead to
civil war; to bring into hatred or contempt the Sovereign or
the Government, the laws or constitution of the realm, and
generally all endeavours to promote public disorder.

Stephen defined the offence more closely as follows3:—

“Sedition may be defined as conduct which has, either
as its object or as its natural consequence, the unlawful dis-
play of dissatisfaction with the Government or with the exis-
ting order of society. The seditious conduct may be by words,
by deed, or by writing. Five specific heads of sedition may be
enumerated according to the object of the accused. This
may be either:—

(1) to excite disaffection against the King, Govern-
ment or Constitution, or against Parliament or the
administration of justice;

(2) to promote, by unlawful means, any alteration
in Church or State;

(3) to incite a disturbance of the peace;
(4) to raise discontent among the King’s subjects;
(5) to excite class hatred.

1. Kedar Nath Singh v. State of Bihar, (1962) Suppl. 2 S.C.R. 769, 792; A.L.LR. 1962

S.C. 955,

19

45,

. Address to the Jury in Reg. v. AM. Sullivan, (1868) 11 Cox’s Criminal cases, 44,

3. Stephen, Commentaries on the Laws of England, (1950), Vol, 1V, pp. 141, 142.
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It must be observed that criticism on political mat-
ters is not of itself seditious. The test is the manner in
which it is made. Candid and honest discussion is
permitted. The law only interferes when the discussion
passes the bounds of {air criticism. More especially
will this be the case when the natural consequence of the
prisoner’s conduct is to promote public disorder.”

6.13. 1t will be noticed that the definition of sedition in sec-
tion 124A is much narrower than Stephen’s definition. 1t is
limited to exciting disaffection towards the Government establis-
hed by law, which is only a part of the first item in Stephen’s
analysis. Exciting disaffection towards the Constitution or
Parliament or the administration of justice is not considered a
seditious activity in India. On the other hand, while promotion
of public disorder in some form or other is considered an essential
ingredient of seditious conduct in England, this idea is not brought
out in the wording of section 124A.

6.14. Tn the celebrated case of Bal Gangadhar Tilak? Strachey
J. of the Bombay High Court said:—

] am aware that some distinguished persons have thought
that there can be no offence against the section, unless the acc-
used either counsels or suggests rebellion or forcible resistance
to Government. In my opinion, this view is absolutely
opposed to the express words of the section itself which, as
plainly as possible, makes exciting or attempting to excite
certain feelings, and not the inducing or attempting to induce
to any course of action such as rebellion or forcible resistance,
the test of guilt.”

But in Nifarendu Dutt,* Gwyer. CJ., of the Federal Court, re-
lving mainly on English authorities, took the view that “public
disorder or the reasonable anticipation or likelihood of public
disorder is the gist of the offence. The act or words complained
of must either incite to disorder or must be such as to satisfy
reasonable men that it is their intention or tendency”’. This
interpretation, however, did not hold the field for long. In
Sadashiv Naravan,3 the Privy Council expressly overruled it by
saying that “it is sufficient for their Lordships to say that they
adopt the language of Strachey ). as exactly expressing their
own view on the point.”

1. (1897) LL.R. 22 Bom. 112,

2. Niharendu Dutt v. K.E., (1942) F.C.R. 38.

3
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. K.E. V. Sadashiv Nurayan Bhalerao, (1947) L.R. 94 LA. 89; A.LR. 1947 P.C. 82.
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Validity 6.15. After the Constitution came into operation. the more
L{l“def ;”,“' fundamental question, viz, the constitutionality of section 124A
cle 19(2) vis-g-vis article 19, was raised in a few cases leading to a con-

f the Cons- * " K H

ﬁumin,"“ flict of decisions in the High Courts. It was finally resolyed
by the Supreme Court in Kedar Nath Singh! in the following
MaNNEr =

“In view of the conflicting decisions of the Federal Court
and of the Privy Council, referred to above, we have to deter-
mine whether and how far the provisions of sxctions 124A
and 505 of the Indian Penal Code have to be struck down
as unconstitutional. If we accept the interpretation of the
Federal Court as to the gist of criminality, in an alleged crime
of sedition, namely, incitement to disorder or tendency or
likelihood of public disorder or reasonable apprehension
thereof, the section may lie within the ambit of permissible
legislative restrictions on the fundamental right of frecedom
of speech and expression.  If, on the other hand, we were
to hold that even without any tendency to disorder or inten-
tion to create disturbance of law and order, by the use of words
written or spoken which merely create disaffection or feelings
of enmity against the Government, the offence of sedition
is compiete, then such an interpretation of the sections
would make them unconstitutional in view of Article 19(1)
(a) read with clause (2). It is well settled that if certain pro-
visions of law construed in one way would make them consis-
tent with the Constitution, and ano.her interpretation would
render them unconstitutional, the Court would lean in favour
of the former construction. The provisions of the sections
read as a whole, along with the explanations, make it rea-
sonably clear that the sections aim at rendering penal only
such activities as would be intended, or have a tendency,
to create disorder or disturbance of public peace by resort
to violence. xxx It is only when the words. written or
spoken. etc. which have the pernicious tendency or intention
of creating public disorder or disturbance of law and order
that the law steps in to prevent such activities in the interest
of public order. Sc construed, the section, in our opinion,
strikes the correct balance between individual fundamental
rights and the interest of public order.”

As regards section 505 of the Code the constitutionality of
which also was challenged, the Court held in the same judgment:—

“It is manifest that each one of the constituent elements
of the offence under section 505 has reference to, and a direct
effect on, the security of the State or public order. Hence,
these provisions would not exceed the bounds of reasonable
restrictions on the right of freedom of speech and expression. ™

1. Kedar Nath Singh v. State of Bihar, S.C.R. (1962) Supp!l. p. 808.
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It shouid be mentioned here that when this decision was
2iven, articte 19(2) of the Censtitution did not contain a reference
1o “‘the sovereignty and integrity of India™, a phrase which
was subsequently inserted by the Constitution (Sixteenth Amend-
ment) Act of 1963.

6.16. In view of the controversy which has raged round sec-
tton 124A for all this time. 1t is cleariy necessary to revise the
formulation of the offence so as to make it a patently reasonable
restriction under article 19(2). The clements mentioned in this
article which are relevant to the offence of sedition are integrity
of India, security of the State and public order. The section
has been found to be defective because “‘the pernicious tendency
or iniention” underlying the seditious utterance has not bzen
expressly related to the interests of integrity or security of India
or of public order.  We feel that this defect should be removed
by expressing the mens rea as “intending or knowing it to be
likely to endanger the integrity or security of India or of any
State or to cause pubiic disorder.

6.17. Another defect we have already noticed in the defini-
tion of sedition is that it does not take into account disaffection
towards {a) the Constitution, (b) the Legislatures, and (c) the
administration of justice, all of which would be as disastrous
10 the security of the State as disaffection towards the executive
Government. These aspects are rightly emphasised in defining
sedition in other Codes and we feel that section 124A should be
revised to take them in.

6.18. The punishment provided for the offence is very odd.
It could be imprisonment of life, or else, imprisonment upto
three years only, but nothing in between. The Legislature
shouid, we think. give a firmer indication to the Courts of the
gravity of the offence by fixing the maximum punishment at
seven vears’ rigorous imprisonment and fine.

6.19. We propose that the section be revised as follows:—

“124A. Sedition.—~Whoever by words, either spoken
or written, or by signs, or by visible representation, or other-
wise,

excites, or attempts to excite, disaffection towards the
Constitution. or ithe Government or Parliament of India,
or the Government or Legislature of any State, or the adminis-
tration of justice, as by law established,

intending or knowing it to be likely thereby to endanger
the integrity or security of India or of any State, or to cause
public disorder,

shall be punished with rigorous imprisonment for a term
which may extend to seven vears, and shall also be liable to
fine.

AMens  rea
of sedition
to be re-
lated ex-
pressly

to article
19(2).

Disaffec-
iion to-
wards the
constitu-
tion,
legislatures
and Judi-
ciary to
be inclu-
ded.

Punish-
ment to
be rationa-
lised.

Section
124A  re-
vised.



Insult to
the Cons-
titution,
national
flag, em-
blem or
anthem to
be punis-
hable.

Section 125
to be
amended.

150

Exnlanation 1: The expression “‘disaffection™ includes feel-
ings of enmity, hatred or contempt.

Explanation 2: Comments expressing disapprobation of the
provisions of the Constitution, or of the actions of the Govern-
ment, or of the measures of Parliament or a State Legislature,
or of the provisions for the administration of justice. with a view
to obtain their alteration by lawful means without exciting or
attempting to excite disaffection, do not constitute an offence
under this section.”

6.20. The Code should, we think, contain a provision for
punishing insults to the book of the Constitution, the national
flag. the national emblem and the national anthem. Burning
of the copies of the Constitution. desecration of the national
flag or national emblem and offering deliberate insults to the
national anthem, are not only unpatriotic acts but are also like-
ly to cause a disturbance of public order. As such. they are re-
prehensible enough to be made offences in the Penal Code.

Legislative competence of Parliament in the matters is deri-
vable from the entry relating to criminal law in the Concurrent
List and from the residuary entry in the Union List. 1t could
hardly be said that such a provision curtails the freedom of ex-
pression unreasonably, and the restriction would be clearly in
the interests of public order.

After a study of the Madras Act! on the subject and the
case-law thereon, and of the laws of a few other countries, we
have come to the conclusion that a simple provision on the sub-
ject would suffice. It is not necessary that the offensive act
should be done in a public place. We recommend that a new
section be inserted after section 124A, as follows:—

“124B. Insult to the book of the Constitution. national
flag, national emblem or national anthem.—Whoever deli-
berately insults the book of the Constitution, the national
flag, the national emblem or the national anthem, by burning,
desecration or otherwise, shall be punished with imprison-
ment of either description for a term which may extend up
to three years, or with fine. or with both.”

6.21. Section 125 makes it an offence to wage war against
the Government of any Asiatic Power in alliance or at peace
with the Government of India. The reference to ‘Asiatic Power”
is now meaningless, and the words “in alliance or” are unneces-
sary. It would be sufficient to refer to the Government of any
foreign State at peace with India.

The punishment of life imprisonment for ihe offence is un-
duly severe: on the other hand. if ever the offence is committed.
the offender ought not to be let off with a fine as now provided

1. The (Madras) Prevention of Insult to National Honour Act, 1957.
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in the section. We propose that the punishment should be
imprisonment of either description not exceeding ten years, and
also fine.

The section may accordingly be revised as follows:—

“125. Waging war against any foreign state at peace
with India—Whoever wages war against the Government
of any foreign State at peace with India, or attempts to wage
such war, or abets the waging of such war, shali be punished
with imprisonment of either description for a term which may
extend to ten years, and shall also be liable to fine.”

6.22. The only change required in section 126 is to substi-
tute for the words “‘any Power in alliance or at peace with the
Government of India™ the words “any foreign state at peace
with India.” ‘

6.23. Section 127 needs no change.

6.24. (i) The reference to “State prisoners” in section 128
and the two succeeding sections is a relic of the past. Since the
State Prisoners Regulations of the three Presidencies made early
in the last century have been repealed in 1952, the reference
should be omitted from these sections. .

(ii) As regards prisoners of war escaping from custody, the
punishment of imprisonment for life provided in sections 128
and 130 is unnecessary and may be deleted. Imprisonment up-
to ten years and fine is adequate for both these offences.

(iii) In section 130. the word ‘‘harbours” has to be read in
the light of the explanation given in section 52A, with the result
that where the harbour is given by the wife or husband of the
person harboured. it will not include the supplying that
person with shelter, food, drink etc. It is difficult to see what else
the harbouring in such a case will mean. If the wife of an
escaped prisoner of war may be punished under the section for
concealing him, there is no good reason why she need not be pu-
nished for “harbouring” him, in whatever sense we understand
that term. We do not, therefore, propose any special explana-
tion in section 130 for the word “harbours”.

Section 126,

Section 127,
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CHAPTER 7

OFFENCES RELATING TO THE ARMY, NAVY AND
AIR FORCE

7.1. This chapter deals with certain offences which might
be committed by the civilian population in relation to the defence
service personnel. Since the same acts committed by the latter
are punishable severely by the Act to which they are subject,
it is provided in section 139 of the Code that they are not puni-
shable under the Code for such acts. The provisions of this
chapter are thus in aid and support, from the civilian angle, of
the Army, Navy and Air Force Acts which are designed to main-
tain perfect discipline in the armed forces of the Union.

The correlation between the offences punishable under this
chapter and the offences punishable by court-martial under the
Army Act, 1950, is as follows:—

() Sections 131 and 132 of the Code punish abetment
of mutiny and attempt to seduce defence service personnel
from duty. Mutiny, including any endeavour to seduce
such personnel from duty, is a capital offence under section
37 of the Army Act.

(ii) Sections 133 and 134 of the Code punish abetment
of assault by any de.ence service personnel on any superior
officer. Such assault is punishable under section 40 of the
Army Act with imprisorment up to 14 years.

(iii) Sections 135 and 136 of the Code punish abetment
of desertion and knowingly harbouring a deserter. Desert-
ing and aiding deserters are punishable in the case of army
personnel under section 38 of the Army Act with imprison-
ment up to 7 years.

(iv) Section 138 of the Code punishes abetment of an
act of insubordination by a defence service personnel. Such
insubordination is punishable under section 42 of the Army
Act with seven years’ imprisonment.

7.2. Tt will be noticed that chapter 7 of the Code is at present
applicable only in relation to Army, Navy and Air Force per-
sonnel. The explanation to section 131 expressly mentions
persons subject to the Army Act, 1950, the Indian Navy (Disci-
pline) Act, 1934, and the Air Force Act, 1950. (It also refers
to the corresponding British Acts which are no longer relevant.)
As there are a few other armed forces of the Union regulated
by special laws, it is necessary that this chapter should apply
in relation to all armed forces of the Union. We therefore
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propose that the heading of the chapter be changed to “Offences
relating to the Armed Forces™ and that the expressions “armed
forces”., “officer and member” be comprehensively defined in a
new section as follows:—

“130A. Definitions.—In this Chapter,—

(a) “armed forces” means the military, naval and
air forces and includes any other armed forces of the
Union;1!

(b) “officer”” means a person commissioned, gazet-
ted or in pay as an officer of any of the armed forces,
and includes a junior commissioned officer, a warrant
officer, a petty officer and a non-commissioned officer;

(¢) “member” means a person in any of the armed
forces other than an officer.”

7.3. While section 131 makes abetment of mutiny punishable
with imprisonment for life or with imprisonment of either des-
cription upto ten years, section 132 makes such abetment, if
mutiny be committed in consequence of that abetment, punish-
able with death or with imprisonment for life or imprisonment
of either description up to ten years. It would therefore appear
that section 131 applies to cases where mutiny is not committed
in consequence of the abetment. Section 131 also makes any
attempt to seduce any defence service personnel from his
allegiance or duty punishable with imprisonment for life or im-
prisonment up to ten years. In cases where mutiny is not com-
mitted in consequence of the abetment or where it is only an
attempt to seduce defence service personnel, the punishment
of imprisonment for life appears to be unduly heavy. On the
other hand, we see no justification for a sentence of imprison-
ment under either section being simple. We propose that the
two sections may be revised as follows:—

“131. Abetment of mutiny.—Whoever abets the commit-
ting of mutiny by an officer or member of any of the
armed forces shall—

(a) if mutiny be committed in consequence of such
abetment, be punished with death or imprisonment for
life or with rigorous imprisonment for a term which may
extend to fourteen years, and shall also be liable to fine;
and

(b) in any other case, be punished with rigorous
imprisonment for a term which may extend to ten years,
and shall also be liable to fine.

1. Cfentry 2 of the Union List.

Sections 131
and 132
revised.
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132. Attempting to seduce an officer or member of the
armed forces from his duty.— Whoever attempts to seduce
any officer or member of any of the armed forces from his
allegiance or his duty shall be punished with rigorous impri-
sonment for a term which may extend to ten years and shall
also be liable to fine.”

7.4. Both sections 133 and 134 deal with abetment of assauit
by defence service personnel on any superior officer being
in the execution of his office, the former section presumably pro-
viding for cases where such assault is not committed in pursuance
of the abetment and the latter for cases where the assault is so
committed. To make this point clear it seems desirable to
combine and revise the two sections as follows:—

“133. Abetment of assault on superior officer —Whoever
abets an assault by an officer or member of any of the armed
forces on any superior officer being in the execution of his
office, shall—

(a) if such assault be committed in consequence
of that abetment, be punished with imprisonment o f
either description for a term which may extend to seven
years, and shall also be liable to fine; and

(b) in any other case, be punished with imprison-
ment of either description for a term which may extend
to three years, and shall aiso be liable to fine.”

7.5. Differing from the previous sections, section 133 does
not distinguish between cases where the abetment of desertion
is successful and where it is unsuccessful. In either case, the
maximum punishment prescribed in section 135 is imprisonment
of either description for two years. Under section 38 of the
Army Act and the corresponding sections of the Navy and Air
Force Acts. desertion while on active service is punishable with
death. and in other cases, with seven years’ imprisonment. We
consider therefore that the punishment under section 135 of the
Code should be increased to five years in cases where desertion
takes place in consequence of the abetment. The section may
be revised as follows:—

“135. Abetment of desertion from the armed forces.—-
Whoever abets the desertion of any officer or member of any
of the armed forces shall—

(a) if the desertion be committed in consequence
of such abetment. be punished with imprisonment of
either description for a term which may extend to five
years, or with fine, or with both; and

(b) in any other case, be punished with imprison-
ment of either description for a term which may extend
to two years, or with fine, or with both.”
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7.6. Section 136 which punishes the harbouring of a deserter
from the armed forces, requires oniy a formal amendment. It
may be amended to read as follows:—

“136. Harbouring deserter.—Whoever, knowing or having
reason to believe that an officer or member of any of the
armzd forces has deserted. harbours such officer or member
shall be punished with imprisonment of either description
for a term which may extend to two vears, or with fine, or
with both.

Exception.—This provision does not extend to the case
in which the harbour is given by a wife to her husband.”

7.7. Section 137 makes the master or person in charge or a
merchant vessel, on board of which any deserter is concealed,
liable to a “penalty” not exceeding five hundred rupees, even
when he is ignorant of such concealment, if he might have known
of such concealment but for some neglect of duty on his part.
It is curious that the section uses the word “penalty” instead of
the usual word ““fine””. The object is presumably to debar the
court convicting the offender from imposing any sentence of
imprisonment in default of payment of the “penalty”. How-
ever that may be. the section does not appear to be of any conse-
quence, and we suggest that it may be omitted.

7.8. Section 138 deals with abetment of an act of insubordi-
nation by an officer or member of the armed forces, but only
if' the act of insubordination is committed in consequence of the
abetment. The section should also provide for cases where
the act of insubordination is not committed in consequence of
the abetment. Considering that an act of insubordination is
punishable with seven years’ imprisonment under section 42
of the Army Act (and if such insubordination consists in disobe-
dience of a superior officer, punishable with fourteen years’ im-
prisonment), the punishment provided in section 138 appears
to be low. It should, we think. be increased to two years when
the abetment is successful and to six months when it is not. [t
may be revised as follows:—

*“138. Abetment of an act of insubordination.—Whoever
abets what he knows to be an act of insubordination by
an officer or member of any of the armed forces, shali—

(a) if such act of insubordination be committed
in consequence of that abetment, be punished with
imprisonment of either description for a term which
may extend to two years, or with fine, or with both; and

(b) in any other case, be punished with imprison-
ment of either description for a term which may exterd
to six months, or with fine, or with both.”

Section 136
formally
amended.

Section 137
omitted.

Section 138
revised.
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7.9. We notice that an important offence relating to the
armed forces which could appropriately have been included
in this Chapter has been put along with certain other, not very
closely connected. matters in section 505(1)(a) of the Code.
Making, publishing or circulating a statement, rumour or report
with intent to cause the armed forces to mutiny or otherwise
fail in their duty is more germane to this Chapter than to Chapter
22 deaiing with miscellaneous things like criminal intimidation.
insult and annoyance. We, therefore, propose to add here a
new section 138A as follows:—

“138A. Incitement to mutinv or other act of insubordi-
nation.—Whoever makes or publishes or circulates any
statement, rumour or report, with intent to cause, or which
is likely to cause, any officer or member of any of the armed
forces to mutiny or otherwise disregard or fail in his duty
as such officer or member, shall be punished with imprison-
ment of either description for a term which may extend to
three years, or with fine, or with both.

Explanation—A person making, publishing or circu-
lating any such statement, rumour or report, who has rea-
sonable grounds for believing that such statement, rumour
or report is true and makes, publishes cr circulates it in gond
faith and without any such intent as aforesaid, does not
commit an offence under this section.” ‘

+

The offence should be cognizable.

7.10. In the previous chapter we have referred? to the Crimi-
nal Law Amendment Act, 1938, which punishes a person who.
with intent to affect adversely the recruitment of persons to
the armad forces, wilfully dissuades persons from entering such
forces, or instigates persons to enter an armed force and then
commit acts of mutiny and insubordination from within. Consi-
dering that the offence is clearly one relating to the armed forces
of the Union and of the type dealt with in Chapter 7 of the Penal
Code, it is difficult to understand why a separate Act was consi-
dered necessary for the purpose in 1938. We propcse, by way
of consolidation, that the following section miay be added in the
Code:—

“138B.  Dissuasion from enlisting end instigation to
mutiny or insubordination after enlistment.—Whoever—-

(a) with intent to affect adversely the rzcruitment
of persons to serve in the armed forces of the Union.
dissuades or aftempts to dissuade the public or any
person from entering any such forces, or

1. Sce para. 6.3(iv).
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(b) without dissuading or attempting to dissuade
from entering such forces, instigates the public or any
person to do, after entering any such force, anything
which is punishable as mutiny or insubcrdination under
the law relating to that armed force,

shall be punished with imprisonment of either description for a
term which may extend to three years, or with fine, or with both.

Explanation.—The provisions of clause (a) do not extend
o comment on, or criticism of, the policy of the Government
in connection with the armed forces, made in good faith without
any intention of dissuading from enlistment, or to advice given
in good faith for the benefit of the individual to whom it is given,
or of any member of his family, or of any of his dependants.”

The offence is, in our opinion, serious enough to merit a subs-
tantial sentence of imprisonment up to three years, instead of
One year as at present provided in the Act. Tt is also desirable
to make the offence cognizable. The Act requires the previous
sanction of the State Government to any prosecution of the
offence under the Act. After the offence is included in the Penal
Code and made cognizable, we do not consider that any previous
sanction for prosecution is necessary.

7.11. Section 139 requires to be formally revised as follows :—

“139. Persons subject to certain laws, not to be punished
under the Chapter—No person subject to the Army Act,
1950, the Navy Act, 1957, the Air Force Act. 1950, or any
other law relating to the armed forces of the Union is subject
fo punishment under this Code for any of the offences de-
fined in this Chapter.”

7.12. In regard to section 140, we considered a suggestion
that it is only when the person wearing a garb, or carrying a
token, resembling that used by a soldier etc., has a fraudulent
intention, he should be punished under the section. As at pre-
sent worded, mere intention that it may be believed that he is a
soldier is sufficient to make him punishable, We do not think
it 1s necessary to introduce the element of fraud in the mens re:
necessary for the offence.

The section does not apply to wearing an officer’s uniform,
which appears to be an omission. There is no reason why a
person who, not entitled to wear such uniform, wears it with
the intention mentioned in section 140, should not be punishable.
The punishment may also be increased to six months and un-
limited fine,

Section 139
revised
formally

Section 140
revised.
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The section may accordingly be revised as follows:—

“140. Wearing garb or carrying token used by officer
or member of the armed forces.—Whoever, not being an officer
or member of the armed forces, wears any garb, or carries
any token, resembling any garb or token used by such an
officer or member, with the intention that it may be believed
that he is such an officer or member, shall be punished with
imprisonment of either description for a term which may
extend to six months, or with fine, or with both.”



CHAPTER 8
OFFENCES AGAINST THE PUBLIC TRANQUILLITY

8.1. This Chapter deals with what are commonly known
as “‘group offences’, i. e., offences committed by a large number
of persons which disturb the public tranquility or cause breach
of the peace. The minimum number required (except in sec-
tions 153A, 159 and 160) is five. In other chapters also are
included offences involving breach of the peace or disturbance
of the public tranquility. But the essence of most of the offences
under this Chapter is the combination of several persons united
in the purpose of committing a criminal offence, and that con-
sensus of purpose is itself an offence distinct from the criminal
offences which these persons agree and intend to commit. The
essential connecting link amongst the offenders is the existence
of a common object to do any of the acts described in section
141 which makes all of them members of an unlawful assembly.
Vicarious liability attaches to every one of the members of the
assembly, not only for any offence committed by any member
in prosecution of the common object of the assembly, but also
for any offence committed by one member which the others
knew to be likely to be committed in prosecution of such common
object. Sections 153A, 159 and 160 are somewhat out of place
in this Chapter except for the fact that they also involve breach
of peace or disturbance of public tranquility.

8.2. In order to constitute an unlawful assembly under
section 141, the first requirement is that there should be at
least five persons composing the assembly. The second
requirement  is that its common object should fall
within  one or the other of the types of activities
described in the five clauses of the section. Four of
these clauses envisage the use of criminal force or show
of criminal force as an essential part of the activity, but clause
third describes the unlawful object as committing “any mis~
chief or criminal trespass or other offence”, whether or not the
offence involves the use of force or violence. 1In both respects,
the concept of unlawful assembly under the Code differs from
the concept in England. There “an unlawful assembly is a
common law misdemeanour which arises where three or more
persons either (i) assemble to commit, or when assembled do
commit, a breach of the peace ; or (ii) assemble with intent
to commit a crime by open force ; or (iii) assemble for any
common purpose, whether lawful or unlawful, in such manner
as to give firm and courageous persons in the neighbourhood
reasonable cause to fear that a breach of the peace will occur!”

1. Hood Phillips, Constitutional Law (1967), page 492.
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Introduc-
tory.

Section 141
—Scheme
analysed.



Clause
first.

Clause

Second.

Clause
third.

160

We do not, however, think that any radical change is called
for in the Penal Code definition and there is no harm in keep-
ing it somewhat wider than in England.

8.3. The first clause of section 141 requires no comments.

8.4. The second clause applies where the common object
of the persons composing an assembly is “to resist the execu-
tion of any law or of any legal process”. There may be some
difficulty in appreciating the exact scope of the words “resist-
ing the execution of any law >, Where there is no officer to en-
force a provision of law, but the provision is contravened, it
is not clear whether such contravention would amount to “‘re-
sisting the execution of any law”. Apparently, though the act
may amount to “contravention” of law, it may not amount to
“resisting its execution’ *. However, the point is not of practi-
cal importance because grave cases of contraventions of the
law would fall under the third clause, as the contraventions
would also amount to offences.

8 5. Under the third clause, an assembly is unlawful if its
object is *“to commit any mischief or criminal trespass, or other
offence”. The question arises whether the words “other offence”
should be construed ejusdem generis with the two offences of
‘mischief” and ‘criminal trespass’ expressly mentioned in the
clause. Reported decisions do not show that such a construc-
tion was adopted by any High Court. Since the definition of
‘offence’ in section 40 is applicable to this section, all offences
under the Code, irrespective of the extent of the punishment,
would come within the scope of this clause, whereas only those
offences under the special or local laws which are punishable with
imprisonment for six months and upwards would come within
its scope. This appears to be rather illogical. If petty offences
under special or local laws are to be excluded, there is no good
reason why petty offences under the Code should be included.
Logically, therefore, offences under the Code punishable with
fine or imprisonment for less than six months should be exclud-
ed. However, having regard to the fact that all of eaces under
the Code are at present included, we propose as a via media
that, in order to constitute an unlawful assembly, its object
should be to commit an offence punishable with imprisonment,
whether under the Code or under a special or local law. The
clause may be simplified to read—

“Third —To commit any offence punishable with im-

prisonment ; or’.

As we are recommending! the omission of section 40,
«offence” here will cover offences under the Code and offences
under special or local laws.

1. See paragraph 2.68 above.



161

8.6. With reference to the fourth clause, we considered whe-
ther the expression “to enforce any right or supposed right”
requires clarification, in view of the conflict of decisions on
the question whether any distinction! should be drawn bet-
ween enforcing a right and defending or maintaining a right.
This distinction is, however, not very material, because section
141 15 subject to the law of private defence (section 96), and
where the right of private defence accrues, it is immaterial if
the exerctse of that right is described as enforcing a right or as
defending or maintaining a right. Hence we do not recommend
any amendment to this clause.

5.7. No change is needed: in the fifth clause.

8.8. The existing Explanation, which provides that an
assemblv  which was not unlawful when 1t assembled may
subseguently become an unlawful assembly, is useful and does
not require any alteration.

8.9. The expression ‘criminal force” which occurs in the
sectton half a dozen times is now construed in the light of the
definition contained in section 350. As we are proposing?
to simplify the sections relating to criminal force and assault
and, in particular, to omit sections 349 and 350, it will be
desirable to add an Explanation in section 141 as follows :—

“Explanation.—Force 1s criminal when it is applied
to any person with the intention of causing, or knowing
it to bz hkely to cause, injury, fear of annoyance to that

erson, or in order to the committing of any offence.”

8.10. Sections 142 to 145 need no change.

8.11. Seciion 146 refers to *“‘force or violence”. Judicial
decisions have construed force in the light of the definition in
sectiont 349. as meaning the use of force on a human being, and
“violence™ in a wider sense, as meaning the use of force on in-
animate objects also, —an interpretation which appears to be
right and need not be disturbed.

A suggestion was made that threat of force or violence should
be added. Such an amendment would practically equate sec-
tion 143 with section 146, because the threat of force or violencs
is almost always evident in the formation of an unlawful assembly
and a necessary element of its common object. No such addi-
tion is, therefore, necessary in section 143.

Clause
fourt!.

Eifth
Clause.

Existing
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tion.
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‘criminal
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I. The distinc-l_s:;)—r;s rejected in Canowri Lal v. C.E., (1889) LL.R. 16 Cal. 206; and Ghaya-
suddin, ALR. 1932 Pat. 215, but Dilian v. The State A 1.R. 1958 Pat. 492, rests on the

distinction.

2. See paragraph 16 below
3IMof Law 71-12.



Scction 147

Prepara-
tion Lo
Ccommit
rioting
should  be
punisha-
hle.

Section 148

Section 149

162

8.12. The maximum punishment under section 147 for riot-
ing is imprisonment for two years. This appears to be ade-
quate. We considered a suggestion that a sentence of impri-
sonment should be mandatory for the offence but decided that
it would not be advisable to do so.

8.13. We think, however, that preparation to commit riot-
ing should be made punishable, as it is desirable that rioting
should be checked at the carliest stage. Preparatory acts, like
collecting sticks, knives and other weapons of offence, acid
bulbs, brickbats etc., by anti-social elements bent on mischicf
may come to the notice of the police, but they may not be able
to take any effective action even when the object of such activity
is plain to them. We, therefore. recommend the insertion
of a section after section 147 as foliows :—

“147A. Making preparation to commit rioting.—Who-
ever makes any preparation for committing rioting! shall be
punished with imprisonment of either description for a term
which may extend to one year, or with fine. or with both.™

8.14. As regards section 148, the question whether the princi-
ple of section 149 should be applied to an offence under section
148 has been considered in several decisions. The majority of
the High Courts have been held that section 149 is inapplicable
to an offence under section 148. We agree with that view, and
do not consider any amendment to be necessary,  For this
offence also, we do not consider that imprisonment should be
made mandatory.

8.15. Section 149, which imposes vicarious liability on every
member of an assembly for certain offences committed by any
member. consists of two parts. The first part deals with an
offence committed by a member in prosecution of the common
object of the assembly, while the second is concernéd with an
offence known to be likely to be committed in prosecution of
that object.

In the first part, the offence is one which has already been
agreed upon and is necessarily involved in the common object.
The second part relates to offences not expressly agreed upon
but known to be likely to be committed in accomplishing the
common object. This dichotomy is in line with the scheme of
the Code, which throughout mentions specifically cases of in-
tention, and then deals with knowledge, for example, see the
various clauses of section 299. This is also convenient in practice,
because those who have to administer the law could place the
case in the proper compartment. Therefore, though there may
be theoretical objections to the existing wording, we do not
consider an amendment to be necessary.

1. Cf. scction 399 which defines the offence of making preparation to commit dacoity,

Loy
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Where a major offence is commitied by one member of an
unlawful assembly, but the common object of the assembly ¢x-
tends only to a lesser offence. can the other members of the
assembly  be convicted of that lesser offence. by virtue of sec-
tion 149 7 The question usually arises in rioting cases where
one mamber of the assembly causes death of th2 victim, while
its common object was onlv to cause him grievous hurt.  There
used to be a controversy on the subject! but now, the Sup-
rems Court?  has held that a conviction for the lesser offence
is pormissible. The principle of sectton 38 has  been mude
anplicable to section 149, No amendment is. therefore. re-
quired to clarity this point.-

8.16. Section 130 consists of two parts. The first part
punishes the offender who hires, engages etc. persons to become
members of an unlawful assembly. This part apparently refers
to section 143 and is non-controversial. The hirer is punish-
able as a member even though. in fact, he was not a member.
In form. the liability is vicarious. but it is not objectionable in
principle, because hiring persons to become members of an
unfawful assembly ought to be punishable.

The latter part makes the hirer punishable also for any offence
commitied in pursuance of the hiring in the same manner as
if he had been a member of the assembly, or as if he had
commitied the offence himself. The interpretation of this part
of the section presents some difficulty. I a narrow view is
taken, it may be urged that the hirer will be liable for the offence
actually committed by the hired person as » member of the un-
lawful assembly in pursuance of such hiring, and nor for an
offence which the hired person can be constructively held to
have committed under section 149 as a member of the unlawful
assembly. If. however, a wider construction is given, the con-
structive liability of the hirer will attachitself, notonly tothe
actual offence committed by the hired person. but also to an offence
for which the hired person may be constructively liable asa mem-
ber of the assembly. We, however, do not consider it necessary
to alter the language of this section with a view to clarifying
any doubt which may arise as to which of the aforesaid two
constructions is intended. The paucity of decisions under this
section is presumably due tothe fact that very few cases of
operating through hired men are brought to light. The
hirer always takes care to remain in the background
without disclosing his identity. In any case, the words “in
pursuance of such hiring” occurring in this section clarify the
position to some extent by narrowing the'liabilit:' of the hirer to
those offences of the hired person which can be said to be in
pursuance of such hiring.

7. For example, see Ram Charan Rai, A.LR 1946 Pat. 242, 246,
2. Shambhu Nath, A LR, 1960 S.CE725,

Sectio 1

150.
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8.17. No change is needed in sections 151 and 152.

8.18. Section 153, in describing the niens rea, uses two ex-
pressions "malignantly’ and ‘wantonly’, neither of which is to
be found elsewhere in the Code. Further, these expressions
are imprecise. In particular, the adverb ‘wantonly’ is not a
term of art ; the Shorter Oxford English Dictionary gives eight
different meanings to the word—lewdly. lasciviously, aportively,
lightheartedly, recklessly, unadvisedly, without regard for conse-
quences and wilfully. The last is probably the only sense
in which the word can be understood in the context of
section 153,

Having regard to the further requirement under the section
that there must be anillegal actintended or known to be likely to
cause a riot, itdoes not seem to be necessary to have the require-
ments indicated by the expressions “malignantly” and “‘want-
only”. In practice, these expressions do not add anything to
the other requirements of the section. [t may also be noted
that the punishment under the section is not severe,—impri-
sonment upto one year or.six months, according as a riot is
or is not committed.

We, therefore, recommend that the words “‘malignantly
or wantonly”™ may be omitted from section 153.

8.19. Section 153A punishes (a) the act of promoting enmity
between different groups on grounds of religion, race, place of
birth. residence, language, caste, community or any other ground,
and (b) acts prejudicial to the maintenance of harmony between
different groups or castes or communities .if the acts disturb
the public tranquillity.

8.20. The section has a long history. It started as a pro-
vision designed to punish acts promoting enmity or hatred bet-
ween “different classes of Her Majesty’s subjects” which later
became “‘different classes of the citizens of India”. There
was also an Explanation below the section, the effect of which
was to save honest criticism without malicious intention. Barr-
ing the verbal adaptations made from time to time, the section
retained this shape till 1961. The amendment of 1961' made
three changes in the original section. The term ‘classes’ was
replaced by religious, racial or language groups or castes or
communities’. Secondly, the scope of the section was enlarged,
by making it ap offence also for anyone to do any act which
is prejudicial to the maintenance of harmony between different
religicus, racial or language groups, or castes or communities
and which is likely to disturb public tranquillity. Thirdly, the
Explanation was omitted.

1. Act 41 of t961.
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In 1969,1 the section was cxpanded further, and the rea-
sons for the amendment were stated? as follows:—

“Promoting enmity between different groups on grounds
of religion, race, language, etc., is made an offence under
section 153A of the Indian Penal Code. It is proposed to
include therein promoting enmity between different groups
on grounds, such as, place of birth, or residence as well.
It is also proposed to widen the scope of the provision so
as to make promotion of disharmony or feelings of ill-will
an offence punishable thereunder. Clause (b) of the said
section provides for the punishment for doing acts prejudi-
cial to the maintenance of harmony between different groups.
That provision is also proposed to be widened so as to include
acts prejudicial to the maintenance of harmony between
different regional groups as well. Tt is also proposed to
provide for enhanced punishment...for any such offence
committed in a plece of worship.”

8.21. Since section 153A  constitutes a restraint on the
freedom of speech and expression, the question may be raised
with reference to clauses 1 (a) and (2) of Article 19 of the Con-
stitution whether it is a reasonable restriction imposed in the
interests of the security of the State or in the interest of public
order. decency or morality, or in relation to incitement to an
offence.

Though the constitutionality of the section has not yet been
decided by the Supreme Court, two High Courts3 have held
that it imposes a reasonable restriction ‘in the interest of public
order’, and is therefore, a valid law.

After the decision of the Supreme Court in Kedarnath’s
case,4  interpreting  section 124A and upholding its
validity, it would appear that the validity of section 153 A could
also be supported provided one reads into the section the like-
lihood of disturbance of public tranquillity-—2 requirement ex-
pressly mentioned in clause (b) of section 153A though not in
clause (a). Reference may also be made to the Supreme Court
judgment in Ramijilal Modi’s case5 in which the validity of
section 295A was upheld on the ground thatlthe section imposed

Validity
under Arti-
cle 19 of
the Cons-
titution,

1. Act 35 of 1969.

2. Gazette of India, 27th August, 1968, Part 2, section 2, Extraordinary. page 1052,
3. (@) Debi Soren v. The State, A.1.R. 1954 Pat. 254, 257, 258, paragraphs 10 10 13 (Das

and Rai JJ.).

(b) Khan Gufran Zahidia v. State, (1964) All. L.J. 545, 551; 1964 All W.R, (H.C.) 694.
(©) Wajih Uddin v. The Stare. A LR. 1963 All. 335, 336, 337 (Jagdish Sahai and Rama-

bhadran JJ.).

(d) Sagalsem Indramani Singh v. State of Manipur, A.1.R. 1955 Manipur 9, 15.

. Kedar Nath, A.LR. 1952 S.C. 965; (1962) Suppl. 2 S.C.R. 769.
. Ramjilal Modi, A1R. 1957 S.C. 620,7 623; (1957) S.C.R. 860.
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a reasonable restriction in the interest of public order. We
may. therctore. assume the constitutional validity of this sec-
tion.

8.22. Since Parliament has very recently! considered the
section in detail and revised it. we do not think it necessary to
scrutinise the substance of the provision. There is. however.
on: point which requires carcful consideration. Before its amend-
ment? in 1961, section 153A contained the following Explana-
tion :—

“Explanation : 1t does not amount to an offence with-
in the meaning ol this section to point out, without mali-
cious intention and with an honest view 1o their removal,
matlers which are producing or have a tendency to produce.
feclings of enmity or hatred between different classes of the
citizens of India.”

This Explanation was omiited? by the amending Act  of
1961. 1t was stated® by the Minister sponsoring the amend-
ment that the intention in omitting the Explanation **was to cast
the responsibility on the offender to prove that his intentions
were noi malafide or malicious™.  Before 1961. the majority
of the High Courts had taken the view that, under section 153A,
it was necessary that the purpose, or part of the purpose, of the
accused was to promote feelings of enmity of the nature referr-
ed to in the section : and. if it was no part of his purpose, then
the meare circumstance that there may not be such a tendency
would not suffice. It was observed by the Calcutta High Courts:—

“It is seitled iaw that section 153A, I. P. C. does not
mean that any person who publishes words that have a tend-
ency to create class hatred can be convicted under that sec-
tion. The words ‘promotes or attempts to promote feel-
ings of enmity’ are to be read as connoting a successful or
unsuccessful attempt to promote feelings of enmity. It must
be the purpose or part ol the purpose of the accused to
promote such feelings. and if it is no part of his purpose.
tne mere circumstance that there may be a tendency is not
sufticient.”™

— e ———— _— .

1. The Criminal and Election Laws Amendment Act (35 of 1969).
2. The Indian Pena! Code (Amendment) Act. 1961 (41 of 1961).
3. The Indian Penal Code (Amendment) Act, 1961 (41 of 1961).

<N

. Lok Sabha Debates, Second Series (21st August, 1961 to Ist September, 1961). Vol.

57, col. 6220.

hn

. P. K. Chakravart: v. Emp., ALR, 1926 Cal. 1133 (Rankin J).
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In several subsequent decisions it was held that intention
was a necessary ingredient of the offence under section 153A.1
Some of these cases laid stress on the Explanation as reinforc-
ing the view that intention was essential to constitute the offence.

On the contrary, the Allahabad High Court had taken a
different view. While the earlier Allahabad case? spoke merely of
a presumption of intent, later cases3 totally ruled out any ques-
tion of mens rea. The leading decision in favour of this view
is that of Sulaiman, C. J.4 who observed.-—

It is quite ciear to my mind that there are many offences
in the Indian Penal Code for which the proof of an express
intention on the part of the accused is not at all necessary.
Indeed, wherever it is necessary that intention should form
a necessary pari of the offence. the sections expressly say
$0.

Contrasting the language of section 153A with that of sec-
tion 499 (where the word ‘intended’ appears twice), Sulaiman
C. ). added :

“It seems to me that it would be interpolating the words
‘with intent to’ in section 153A if one were to hold that the
intention of the writer to promote hatred etc. must be es-
tablished.

It would. therefore, seem to follow that the Legisla-
ture contemplates that the words spoken or written, which
do promotc hatred etc. would create sufficient mischief
so as to fall within the scope of the section, and that it is
not necessary for the prosecution further to establish that
the writer had the intention to promote such hatred.”

The Allahabad decisions related to sections 99A and 99B
of the Code of Criminal Procedure, 1898, and the observations
made there regarding section 153A could be regarded as obiter.
But it is obvious that the view that section 153A does not re-
quire mens rea is. at present, firmly established in that High
Court.

t. (a)iDim'i ZS‘_lmran Sharma v Emp., ALR. 1927 Lah. 394, 598. (Case law reviewed at
page 602);

(by Enip. v. Bunomali Maharana, AL.R. 1943 Pat. 382, 386;
(¢c) Raj Paul v. Emp., ALR. 1927 Lah. 590;
(d) Aing Emperor v. Raj Pal, ALR. 1926 Lah. 193, 196;

(e) Ishwari Prasad v. King Emperor, A.LR. 1927 Cal. 747 (Play), ‘Balidan’ about
the murder of 5wami Shradhanand was the subject matter of the prosecution be-
cause, the writer had argued in favour of the Shuddhi movement. Accused was
acquitted, there being no intention to excite enmity).

. Kali Charan v. Emp., A.LR. 1927 All. 649, 652 (S.B.).

. (@) AM.L.C. Gupta v. Emp., A.LR. 1936 All. 315, 316 (S.B.).

(b) Harnam Das v. State of U.P., A.LLR. 1957 All. 538, 540, paragraph 3 (S.B.).
M.L.C. Gupta v. Emp. A.LR. 1936 All. 315, 316.

L 1D
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So far as could be ascertained, there is no later case of the
Allahabad High Court to the contrary. In one case decided
in 1964,1 the question was considered whether members of
a Hindu Mahasabha constituted a ‘class’ under section 153A.
In that case, the High Court held them to be a class, but
since the charge spoke of enmity between Hindus and Muslims,
the accused was acquitted by the High Court. In the opening
part of the judgment, after quoting the unamended section 153A
(the case relates to a speech made before the amendment of
1961), the High Court observed, “The class or group can be
based not oniy on grounds of religion, race, language, caste or
community, but also on political or economic affiliation. How-
ever, the explanation to section 153A protects honest criticism
or any act of the person criticising a political party without a
malicious intention. In other words, therefore, even though
promotion of feelings of enmity and hatred between different
political partics would be punishable under section 153A, still
any honest criticism without any malicious intention would
be a good defence, as laid down in the Explanation thereto.”

The absence of the Explanation (omitted in 1961) may add
strength to the Allahabad view and weaken the majority view
because the majoritv relied, to some extent, on the Explana-

tion.
\ens rea 8.23. Three possible views can now be put forth as to the
under sec-  requirement of mens rea under section 153A.  First, intention

tion 153A. s still the gist of the offence, and has to be proved by the pro-
secution like any other fact, though it is open to the Court to
infer it as is usually done in other cases. (Majority view before
1961).2  Secondly, intention is still the gist of the offence
but there is a rebuttable presumption about it. By virtue of
section &1 of the Code, read with section 106 of the Evidence
Act. however, the accused can rebut the presumption (view
expressed in Debates in Parliament in 1961).3 Thirdly. intention
is not required and mere tendency to promote ill-will etc. is
enough. (Allahabad view before 1961).4

Doubts 8.24. It is difficult to say what view the Courts will take in
likely in the absence of the original Explanation. Reliance on scction

the  ab- 81 of the Code may not suffice.
sence  of

Explana-
tion. .
If mens rea is not considered necessary, then any writing of
a reasoned character, but containing a strong attack on a
religion or its founder, written by way of comment with a view

1. K.G. Zahidi v. State, (1964) 62 Allahabad Law Journal 545, 547 (D.S. Mathur J.). (Ca_;
not reported in other series).

2. Paragraph 8.22, supra.
3. Paragraph 8.22, supra.
4. Paragraph 8.22, supra.
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to inducing persons to effect social or religious reforms, may
fall within the mischief of the section. It was precisely this
situation which was sought to be avoided by the original Ex-
planation.

“Intention” and ‘‘tendency” are entirely different concepts.
While the former has reference to the state of mind of the actor,
the latter has reference to the possible effect of the act. The
tendency of an act may be, in fact, exactly the reverse of the
result which the actor intended, should follow from the measure
taken by him. Except for the offence of contempt of court,
the effect or tendency produced by an act is not ordinarily con-
sidered as sufficient to make it criminal, unless it is accompanied
by the necessary knowledge or intention.

We do not also think it fair to throw on the accused the bur-
den of proving the absence of mens rea. This is against the
general scheme of criminal law, and no strong reasons for de-
parture therefrom exist.

8.25. Hence we would support the first view, and recommend
that the word ‘intentionally’ should be inserted before the word
‘promotes’ in section [53A to make it clear that mens rea is
essential and has to be proved as in any other case.

8.26. Mention should be made here of section 505 (placed
in Chapter 22) which punishes the making, publishing or cir-
culating of any statement, rumour or report ‘“‘conducing to
public mischiel”. We have already recommended that the
portion of this section which relates to statements made with
intent to cause mutiny, dereliction of duty, insubordination etc.
among the armed forces should find a place! in the Chapter
relating to offences against the armed forces. The rest of the
section reallv relates to public tranquillity. This section has
been recently amended by the addition of two sub-sections relat-
ing to statements creating or promoting snmity, hatred or ill-will
between classes. This part of the section is very similar to, if
not wholly covered by section 153A, and it would be logical
to include it in Chapter 8 immediately after this section. The
subject matter of the two sections is quite different from the sub-
ject of unlawful assemblies and riots dealt with in the group of
sections 147 to 158. 1t would be more appropriate, therefore,
to renumber section 153A as section 158A, and to insert after
it the following new section :—-

“158B. Statements conducing fo offences against public
trangrallity—(1) Whoever makes, publishes or circulates
any statement, rumour or report—

(a) with intent to create or promote, or which is
likely to create or promote, on grounds of religion,

Amend-
ment
proposed.

Section
505.

1 Sée paragraph 7.9 above.
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race, place of birth, residence, language, caste or commu-
nity or any other ground whatsoever, feelings of enmity,
hatred or il-will between different religious, racial,
language or regional groups or castes or communities;
or

(b) with intent to incite, or which is likely 1o incite,
any class or community of persons to commit any offence
against any other class or community,; or

(¢) with intent to cause, or which is likely to cause,
[ear or alarm to the public or to any section of the
public. whereby any person may be induced to commit
an offence against the pubiic tranquillity,

shall be punished with imprisonment of either description
for a term which may extend to three years. or with fine,
or with both.

Fxcention.—A person making, publishing or circulating
any such statement, rumour or report, who has reasonable
grounds for believing that such statement, rumour or report
is truz and makes. publishes or circulates it in good faith
and without any such intent as aforesaid, does not commit an
oftence under this section.

(2) Whoever commits an offence specified in sub-section
(1) in any place of worship or in any assembly engaged in
the performance of religious worship or religious ceremonies,
shali be punished with imprisonment of either description
for a term which may extend to five years, and shall also be
liable tv fine.”

8.27. Offences under sections 154, 155 and 156 are seldom
brought to court. though, if these sections are strictly enforced
in appropriate cases, they may effectively check rioting on account
of land disputes, which are widely prevalent in some parts of
India. The sentences provided in these sections are lenient.
We recommend that a sentence of six months’ imprisonment of
either description or fine or both should be provided for each
of the three offences.

8.28. Amongst the acts punishable under section 157, one
is that of “harbouring’ a person known to have been engaged to
become a member of an unlawful assembly. The expression
‘harbour’ has been, defined in an earlier section,! in a wide man-
ner. This definition is too wide for the purpose of section 157. In
fact, existing section 52A, which defines ‘harbour’, excludes
section 157 from its scope, and this indicates that the dictionary
meaning of ‘harbour’ is intcnded for the purpose of section
157. ‘ .

1. See discussion regarding section 52A. paragraph 2.81 above.
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li appears to us. that the expression ‘harbours’ in section 157
can be easily avoided. We recommend that for the word ‘harbours’,
the word ‘shelters” be substituted.

5.29. No change is needed in section 158,

8.30. Under section 159, two requirements are necessary in
order that fighting may amount to an affray. The first is that the
fighting must be in a public place. and the second is that it
should be of such a character as to disturb the public peace. In
a recent English case.! it appears to have been held that an
affray can be committed in a private place, but -we do not think
this would be right {or Indian conditions. The mention of
‘public place’ should be retained insection 159. It was suggested
that the expression ‘public place’ may be defined as a place used
by the public, whether they have a right of access to it or not;:
but, in our view, such a definition would not be of much practical
utility, and would not solve actual problems which arise in practice
as to whether a particular place is or is not a public place.

8.31. It appears to us that the punishment for affray under
section 160 (imprisonment upto cne month or fine upto one
hundred rupees) is grossly inadequate. Punishment under this
section should be increased to 6 months’ imprisonment; and.
as regards fine, there need be no limitation on the amount. Sec-
tion 160 may, therefore, be revised as under :—

“160. Punishment for committing affray.—Whoever com-
mits an affray, shall be punished with imprisonment of either
description for a term which may extend to six months,
or with fine or with both”.

\ Buttonv. D.P.P. (1965) 3 All E.R. 587 (H.L.).

Section 158,

Section 159.

Section 160
amended.



Introduc-
tory.

Section 161
and the
Prevention
of Cor-
ruption
Act.

Section
applicable
whether
or not
public ser-
vant is
capable
of doing
official
act.

CHAPTER 9
OFFENCES BY OR RELATING TO PUBLIC SERVANTS

9.]. Chapter 9 deals with offences which can be committed
by public servants alone and also with those offences which relate
to public servants, though not committed by them. The offences
which are common between public servants and other members
of the community are dealt with in the general provisions of the
Code. '

Section 161 and the succeeding sections relating to bribery
were fully considered by us in the light of the decided cases and
the provisions in the Prevention of Corruption Act, 1947 and
the relevant comments made in some of the judgments. On
a few matters, the law is inadequate, and we proceed to discuss
them in the succeeding paragraphs.

9.2, There is considerable overlapping hetween sections 161
to 165 of the Code and some of the provisions of the Prevention
of Corruption Act, 1947. That Act, however, was mainly in-
tended to punish *habitual corruption™ and it contains special
rules of procedure and evidence. The Indian Penal Code,
which constitutes the general criminal law, should also continue
to retain provisions dealing with bribery. No change, is there-
fore, necessary in rhis respect.

9.3, The question whether section 161 applies wherg the
public servant concerned has no power to do the act promised
has now been settled by the Supreme Court.  In Mahesh Prasad
v. State of U. P.1 the Court observed :—

“It is pointed out that the appellant though employed in
the Railway was not himsell a person who was in a position
to give a job to the complainant nor is it shown that he had
any intimacy or influence with any particular official who
could give a job. It is urged therefore that the oflence, if any,
committed by the appellant could only be one of cheating and
not the receiving of a bribe. This argument is without any
substance. By the terms of section 161 of the Indian Penai
Code a person who is a public servant and accepts illegal
gratification as a motive for rendering service, with anv public
servant as such, is guilty of the offence thereunder.

[N (71955) 1 S.C.R. 965; A.LR. 1955 8.C. 70, 71.
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To constitute an offence under this section, it is enough
if the public servant who receives the money takes it by holding
out that he will render assistance to the giver with any such
public servant and the giver gives the money under that belief.
It mav be that the receiver of the money is in fact not in a
position to render such assistance, and is even aware of it
He may not even have intended to do what he holds himself
out as capable of doing it. He may accordingly be guilty
of cheating. Nonetheless he is guilty of the offence under
section 161 of the Indian Penal Code. This is clear from the
fourth Explanation to section 16!, I.P.C. Tllustration (c)
ro sectton 161, also elucidates this.

Thus, where.a public servant who receives illegal grati-
fication as a motive for doing or procuring an official act.
whether or not he is capable of doing it or whether or not he
intends to do it, he is quite clearly within the ambit of section
161. LP.C.”

9.4. An analogous question is, whether a public servant who
Is functus officio can be guilty of accepting a bribe. This question
also arose in several cases before the High Courts. There are
obiter dicta ol the Supreme Court on the subject.! The question
was not decided, but the following discussion in the judgment
of the Supreme Court is of interest :—

“Dr. Ambedkar then submits that in this case no
offence had been committed. He points out that it was Sri
Gudi and not Sri Naik, who was authorised to seize the books.
Sri Gudi directed Sri Naik to examine the books and make
areport which the latter did on 12-3-1949, Ex. 10-A. After
that date Sri Naik was functus officio, having fully performed
whatever duty he had to perform, and, therefore, he
was not the public servant who could, in the exercise of his
official function, show any favour or render any service to
the appeilants. Learned counsel relied on the cases of
Shamsul Hug v. Emp.,2 Inre P. Venkatia® and Venkatarama
Naidiu v. Emp.4 A persual of the cases relied on by learned
counsel will show that the question of law was not fully dis-
cussed, and the reasons in support of the conclusions arrived
at are not clear or convincing.  On the other hand, the High
Courts of Allahabad, Lahore, Nagpur, Bombay and Orissa
have disapproved of the decisions relied on by Dr. Ambedkar.
See Ajudhia}Prasad v. Emp.,5 Emp.,v. Phul Singh,® Ram Sewak

Applica-
bility
section
where

of

public ser-

vant
Junctus

officio.

is

I. Mahadeo v. State of Bombay, A.LLR. 1953 S.C. 179, 181.
2. ALLLR. 1921 Cal. 344.

3. ALLLR. 1924 Mad. 851.

4. A.LLR. 1929 Mad. 756.

5. ALLR. 1928 All. 752,

6. A.LLR. 1947 Lah. 276.
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v. Emp.,t Gopeshwar Mandal v. Emp.,2 In re Varadadesika-
chariard  Indur Devaldas Advani v. State*, and State v. Sadlu-
charan  Panigarahi.s

The point of Jaw appears 1o have been niore fully dis-
cussed in these cases, and the reasonings sct out thercin appear
1o us, as at present advised, to be more convincing than those
set out in the.cases relied on by Dr. Ambedkar.  Itis. however,
nol necessary for the purposes of this case, to express any
final opinicn on this question, for we are satisfied. ¢n the
facts of this case. that Sri Gudi and Sri Naik had it in their
power, in the exercise of their official functions, to show
favour or render some service to the appellants............... >

9.5. We recommend that the conflict of decisions in the High
Courts should be resolved by amending the fourth Explanation
to read as follows :—

N

A motive or reward for doing...” A person who receives
a gratiiication as a motive or reward for doing what he does
not intend or is not in a position to do or has not done,
comes within these words.

’

9.6. Bribe giving is described as abetment and made punish-
able under section 165A. Strictly speaking, this is not appro-
priate. The giver is as much guilty as the receiver and the offence
of bribery should really cover both the giver and the receiver in
the section. Reference may be made, in this connection, to
section 171B (bribery at elections), where the same section covers
both the giver and the receiver of the bribe.6 As the point is
not of practical importance and the punishment is the same for
the substantive offence as well as for the abetment, we recommend
no change in this respect.

9.7. No changes are required in sections 162 to 165A.

9.8. Section 166 punishes a public servant disobeying a law
with intent to cause injury.  As the offence is grave one, we consi-
der that the punishment should be increased to “‘imprisonment
of either description for a term which may extend to three years,
or with fine, or with both™.

I. ALLLR. 1948 All 17.

2. A.LR. 1948 Nag. 82.
3. A.LLR. 1950 Mad. 93.
4. A.LLR. 1952 Bom. 58.

. A.LLR. 1952 Orissa 73

S
6. See also Venkararama Naidu A.I.R. 1929 Mad. 757, where the need for amending
section 161 in various respects was suggested.
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9.9. The Code does not take account of those types of mis-
conduci by public servants where the misconduct does not take
the shape of bribery or extortion or similar corrupt acts. There
are several types of misconduct in the performance of official
furctions which may cause serious harm to the interests of a citi-
zen. Inordinate deiay, malicious and revengeful action. deliberate
partiality and persistent harassment are examples which come
readily to the mind. Such misconduct does not amount (o a
direct demand for gratitication. though often the ultimate motive
is to obtain such gratification. Section 166 is not adequaic tor
the purpose because it is restricted to misconduct amouniing 1o
a violation of a specific direction of the law,

It is desirable to ensure that no public officer shall. in the
exercise of the duties of his office or while acting under colour
of his office, do any act which is wrongful in itself, or do an other-
wise lawful act in a wrongful manner. We are fully aware of the
practical difficultics involved in enforcing a statutory provision
made to remedy this evil. For example, in public offices, it is
often difficult to fix responsibility on a particular person. and it
may also be difficult to prove a specific act of misconduct in the
nature of oppression. There would also be difficulties of collect-
ing the nccessary evidence. Nevertheless. we consider that there
ought to be a penal provision to punish acts of gross misconduct.

9.10. We, accordingly, recommend the insertion of a new
cection as follows —

“166A. Public servant acting with intent to cause injury
to any person.—Whoever, being a public servant. wilfully
conducts himself in the performance of his functions as such
public servant, intending to cause or knowing it to be likely that
he will by such conduct, cause injury to any person, shall
be punished with imprisonment of either description for a
term which may extend to one year, or with fine, or with both.”

9.11. Section 167 punishes a public servant “‘charged with the
preparation or translation of a document” who “frames or trans-
lates™ a document in an incorrect manner with the requisite in-
tent. There is some controversy as to whether the preparation of
false uncertified copies falls under section 167.1 In our view,
there can hardly be any doubt that a copy, whether certified or
uncertified, is a ‘document’ within the meaning of section 167.
If a copy is knowingly prepared incorrectly, then the act should
be punishable under section 166. It is desirable to make the
position clear.

Wilful
miscon-
duct  of
public ser-
vant
should  be
punishable,

New sec-
tion 166A
reconunen-
ded.

Section 167
amendcd,

The word ‘frames’ in section 167 should be replaced by the

word ‘prepares’ . The earlier part speaks of a person charged
with the preparation of a document, and not with the framing
of a document. ’

The expression ‘preparation of a document’ is comprehensive
enough to cover preparation of the translation of a document.

1. Certified copies would be covered by section 197.
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We propose to put that idea in an Explanation instead of speci-
fically mentioning translation in the main section as at present.

Accordingly section 167 may be revised as follows:—

“167. Public servant preparing an incorrect document with
intent to cause injury.—Whoever, being a public servant and
being. as such public servant, charged with the preparation
of any document, prepares that document in a manner which
he knows or believes to be incorrect, intending thereby to
cause, or knowing it to be likely that he will thereby cause,
injury to any person, shall be punished with imprisonment
of either description for a term which may extend to three
years, or with fine, or with both.

~ Explanation.—The expression ‘preparation of a document’
includes the preparation of a copy or translation of a docu-
ment.”

9.12. The Law Commission had in an earlier Report! consi-
dered how to tackle the problem of cheating of government on
a large scale by dishonest contractors while supplying goods
or executing works. and recommended a specific provision
penalising it as an aggravated offence of cheating. Considering
the wide range of state activity at present (and it is likely to grow
wider). there are, we think. sound reasons for enacting a special
provision expressly covering such fraudulent conduct. We
are also conscious that such conduct is facilitated and furthered
by official connivance, and we should take note, not only of
fraudulent contractors, but also of those public officials who
assist them. The maximum punishment for such conduct, we
think, could be more severe than that suggested in the 29th
Report. and we propose a maximum of ten years’ imprisonment.
While the proper place for the provision for punishment of govern-
ment contractors would be in Chapter 17 in the part relating to
cheating2, we propose the following section to punish the corrupt
public servant who assists them :—

“167A. Public servant knowingly authorising payment in
respect of contracts, when the goods supplied or work done is
not in accordance with the contract,—Whoever, being a public
servant competent to authorise payment on behalf of the
Government or other public authority in respect of any contract
for the supply of any goods, the construction of any building
or the execution of other work, authorises such payment,
knowing—

(a) in the case of a contract for the supply of goods,
that the confractor has supplied goods which are less
in quantity than, or inferior in quality to, those he con-
tracted to supply or which are, in any manner whatever,
not in accordance with the contract, or

. 29th Report —proposal to include certain social and economic offences in the Indian

Penal Code-—paragraphs 137 to 139.
See paragraph 17.50 below.
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(b) in the case of a contract for the construction of
a building or execution of other work. that the contractor
has used materials, which are less in quantity than, or
inferior in quality to, those he contracted to use. or which
are, in any manner whatever, not in accordance with the
contract, shall, in the absence of lawful excuse, the burden
of proving which shall be on him, be punished with
imprisonment of either description for a term which may
extend to three years, and shall also be liable to fine.

Explanation.—In this section, ‘public authority’ means.

(a) a corporation established by or under a Central,
Provinical or State Act; ’

(b) a Government company as defined in section
617 of the Companies Act, 1956; and

(c) alocal authority.”

9.13. Section 168 deals with a public servant who unlawfully ~ Section
engages in any trade, when legally bound not to engage in that 168.
trade. The word ‘trade’ in this section was given a wide meaning
in a Bombay case!, as including any business carried on with a
view to profit. No contrary view has been taken by any
other High Court, and we do not consider it necessary to
make any amendment to this section.

Section

9.14. No change is needed in section 169. 165

9.15. Section 170 punishes a person who. pretends to hold Section

a particular office as a public servant, or falsely personates any 170
other person holding such office and, in such assumed character,

does any act under colour of such office. It is not necessary that

the act should bz done with a dishonest or corrupt motive. We
considered the question whether the word ‘dishonestly’ or ‘fraudu-
lently’ or “corruptly’ should be inserted to indicate the requisite
mens rea. It was apprehended that, if construed without some

such words, the section might create hardship; for instance, even

a person who, in assisting law enforcement, has to pose as an
officer of a particular category, may be held guilty of this offence.

But we do not think that this point is of any practical importance.

It is not likely that an agent provocateur who entraps an accused

and makes him commit a crime by pretending to be a public
servant, will ever be prosecuted.

9.16. With reference to section 171 also, it was suggested Section 171
that expressions indicating the mens rea should be added; but we punish-

. nt  in-
regard this as unnecessary. ﬂliaéed

The punishment provided in this section appears to be in-

adequate. and we recommend that it should be increased to
“six months, or with fine, or with both.”

1. Mulshank ar v. Government of Bombay, A.LLR. 1951 Bom. 233. 7
2 M of Law/71—13.
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CHAPTER 9A
ELECTION OFFENCES

9A.1. This chapter was inserted in the Penal Code in 1920
by the Indian Elections Offences and Inquiries Act, and for the
first time, various corrupt and illegal practices liable to occur at
elections were made punishable offences. The punishments
prescribed for them were, however, light. Only three of these
offences, viz., bribery, undue influence and personation. were
considered grave enough to deserve imprisonment and that too
upto only one year. The other three offences, viz., making false
statements about the personal character or conduct of a candidate.
illegal payments in connection with an election and failure to
keep election accounts as required by law, were made punishable
with fine only. A wide definition of ‘election’ as denoting any
clection to a legislative, municipal or other public authority of
whatever character was inserted by the same Act of 1920 in sec-
tion 21 of the Code as Explanation 3. By virtue of section 6 of
the Code this definition applies to the whole chapter.

9A.2. Tt appears that several local governments expressed
the fear that the new penal provisions were likely to be abuszad,
specially in rural areas, for putting one's personal enemies into
trouble by foisting false cases on them after an election. In
order to allay these apprehensions, section 196 of the Criminal
Procedure Code was simultancously amended meking private
prosecutions of election offences subject to executive control.
Courts were debarred from taking cognizance of an
election offence under Chapter 9A of the Penal Code except
“upon complaint made by order of, or under authority from,
the Governor-General in Council, the ILocal Government
or some officer empowered by the Governor-General in Council

in this behalf”.

9A.3. As observed by us in our last Report! on the Code of
Criminal Procedure, “it was thought that this would give some
discretion to the Government to determine whether criminal
proceedings were warranted in the circumstances of each case,
so that vexatious proceedings instituted solely on the basis of
political animosity by private individuals could be avoided.
This secondary object was certainly achieved but it is doubtful
whether the penal provisions ostentatiously put in the Penal
Code. but effectively blunted by section 196 of the Procedure
Code, helped to maintain the purity of elections to any
appreciable extent. .




This difficulty was realised in some provinces in
regard to the offence of personation punishable under section
171F of the Penal Code. Even a person blatantly committing
this offence at the polling booth could not be arrested or otherwise
proceeded against on the spot since the offence was non-cognizable
and the complaint of an empowered officer was required for
prosecuting the offender in court. The Criminal Procedure
Code was locally amended by four provinces excluding this
offence from the scope of section 196 and making it cognizable.
This lead was followed up in the Representation of the People
Act, 1951, and the amendment became applicable throughout
India.

The experience of the last 20 years in the field of country-
wide democratic elections shows that, unless these impediments
to prosecution are removed, the mere fact that bribery, undue
influence. character assassination etc., are punishable on convic-
tion by a criminal court makes little difference and these corrupt
practices are indulged in with impunity. The number of com-
plaints lodged by the Government or empowered officers in re-
gard to election offences (apart from personation) is naturally
very small. Under the party system of government prevalent
throughout the country it will, no doubt, be embarrassing for the
State Government to decide in the first instance whether a com-
plaint ought to be lodged in a particular case. Whichever way it
decides this question it is most likely that political motives and
prejudices will be attributed to it. It is possible that if the bar
containod in section 196 of the Code is removed there will be a
spate of private complaints, including quite a few vexatious ones
for the sake of harassment, but we feel that this possibility must
be faced in the interest of free and fair elections. We recommend
that all election offences should be excluded from the purview of

section 196.7°1 .

9A .4. Section 171A defines “candidate’ and “‘electoral right’”. Section
While the first definition does not call for any comment, we notice ‘117#1/\.7
that the definition of “clectoral right” does not expressly refer S oo
to the right of a person not to withdraw his candidature in an toral right’
election. This was considered to be a lacuna in section 79(d) of amended.
the Representation of the People Act, 1951, which originaily
defined “electoral right” in the same way as section 171A(b)
of the Code, and in sub-clause (B)(a) of section 123(1) of that
Act which defined bribery. With reference to the latter definition,
as it stood before 1966, it was held that an inducement offer-
ed to a candidate not to withdraw his candidature did not amount
to the corrupt practice of bribery. In order to bring such an
inducement within the dzfinition, the aforesaid provisions of the
Representation of the People Act, 1951, were amended in 1966.

1. This recommendation has been accepted vide clause 197 of the Code of Crim'\r;airlﬁl;roce-
dure Bill, 1970, introduced in the Rajya Sabha.
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For the same reason, we propose that clause (b) of section 171A
should be amended to read:—

“{(b) ‘electroal right’ means the right of a person at an
election to stand or not to stand as a candidate, or to withdraw
or not to withdraw his candidature, or to vote or to refrain -
from voting™.

9A.5. We considered an odd suggestion that the right of a
person to nominate anyone as a candidate at an election should
also be mentioned 1n the definition of “electoral right’". The object
is apparently to punish any attempt to bribe or exercise undue
influence over a person in relation to the act of nominating can-
didates at an election, but this is clearly far-fetched. It is un-
likely that any person entitled to nominate a person will demand,
or be given, an iliegal gratification for this simple service; and
it is even less likely that a person who cannot get himself nomi-
nated as a candidate without a bribe to his proposer will be
optimistic enough to stand for the election.

9A.6. Section 171B gives a comprehensive and satisfactory
definition of the offence of bribery. The punishment for this
offence, the punishment for the offence of bribery by treating and
a definition of “treating” are given in section 171E. It will be
clearer to all concerned if these matters also are included in
section 171B itself as sub-section (4), making that section com-
plete.

We have alrecdy remarked on the lightness of the punish-
ment provided for election offences 1n this chapter.  Even after
allowing for the fact that the chapter is applicable to all kinds
of elections, from elections to Parliament down to elections
to a village panchayat, we feel that, if purity of elections
is to be maintained, we cannot affotd to take such a lenient
view of these corrupt practices. While in the last resort, the
efficacy of these penal provisions depends on public opinion,
the law should indicate to the courts and the public that these
rules of conduct are essential for democratic electiors and theig
infringzsment will be severely dealt with. We recommend that
the offences of bribery (other than bribery by treating),
undue influence, personation and making false statements about
a candidate’s personal character or conduct should all be punish-
able with imprisonment of either description which may extend
to two years or with fine, or with both.

Accordingly we propose that section 171E be omitted, and
the foliowing sub-section be added to section 171B:—

“(4) Whoever commits the offence of bribery shail be
punished with imprisonment of either description for a
term which may extend to two years or with fine or with
both:
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Provided that bribery by treating shall be punishable
with fine only.

Explanation.—"Treating” means that form of bribery
where the gratification consists in food, drink, entertain-
meant or provision.”

9A.7 The offence of undue influence at an clection is defined
very widely in section 171C to cover any kind of voluntarv inter-
ference with the frec exercise of any electoral right.  Two kinds
of such inteiference are specially mentioned in sub-section (2)
without prejudice to the wide scope of the general definition given
in sub-section (1).  These are, threatening any candidate or voter,
or any person in whom a candidate or voter is interested, with
injury of any kind, and inducing a candidate or voter to believe
that he or any person in whom he is interested will become
an object of divine displeasure or spiritual censure. There
is. of course. no doubt that when the interference takes the form
of using. or threatening to use, force or violence, it will be regar-
ded as a blatant form of the offence.

9A.8. The Supreme Court observed in Babu Rao v. Zakir
Hussaint that “it is difficult to lay down in general terms where
mere canvassing ends and interference or attempted interference
with the free exercise of any electoral right begins. That is a
matter to be determined in each case; but there can be no doubt
that if what is done is merely canvassing, it would not be undue
influence.” After reviewing previous decisions of election
tribunals and courts on this subiect, the Court observed “‘that it
has beer consistently held in this country that it is open to Minis-
ters to canvass for randidates of their party standing for election.
Such canvassing does not’amount to undue influence but it is pro-
per use of the Ministers’ right to ask the public to support candi-
dates belonging to the Ministers™ party. It is only where a Minis-
ter abuses his position as such and goes heyond merely asking for
support for the candidates belonging to his party that a question
of undue influence may arise.”

9 A.9. 2In the more. recent case of Shiv Kirpal Singh
V.V. Giri, one of the questions related to the distribution of
an anonymous pamphlet which alleged gross immorality to a
candidate at the presidential election. The distribution of the
pramphlet clearly came within the mischief of section 171G of the
Code, but the controversy before the Supreme Court was whether
it also came within the mischief of section 171C and amounied
to undue influence. The Conrt, by a majority, held2:-

“From a reading of section 171G it is clear that in pur-
suit of purity of elections the legislature frowned upon attem-
pts to assatl such purity by means of false statements relating

—

1. (1968) 2 S.CR. 133, 146.
2 A.LR. 1970 S.C. 2097, 2113,
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to the personal character and conduct of a candidate and made
such acts punishable thereunder. But the fact that making
of such a false statement is a distinct offence under section
171G does not and cannot mean that it cannot take the graver
form of undue influence punishable under section 171F. The
false statement may be of such virulent, vulgar or scurrilous
character that it would either dzter or tend to deter voters
from supporting that candidate whom they would have sup-
ported in the free exercise of their electoral right but for their
being affected or attempted to be affected by the maker or the
publisher of such a statement. Therefore, it is the degree of
gravity of the allegation which will be the determining
factor in deciding whether it falls under section 171C or
section 171G. If the allegation, though false and relating to
acandidate’s personal character or conduct, made with the
intent to affect the result of an election, does not amount to
interference or attzmpt at such interference, the offence would
be the lesser one. If onthe other hand, it amountsto
interference or an attempt to interfere, it would be the graver
offence under section 171F read with section 171C.”

We think, with respect, that the line of demarcation indicated
in the last two sentences is very thin and does not appear neces-
sarilv or logically to follow from the wording of either section
171C or of section 171G.  Whether the false statement is grossly
vulgar and scurrilous or only moderately so cannot, it seems to us,
make any difference to the question whether the person publi-
shing the false statement has or has not attempted to interfere
with the iree exercise of the right to vote at the election. Bhar-
gava J. tock the view that mere false propaganda as to the per-
sonal character of a candidate cannot amount to the corrupt
practice of undue influence; that false statements about the per-
sonal character or conduct of a candidate may, of course, be
scurrilous and foul but even then the offence committed would
fall under section 171G.

9A.10. On comparing the definitions of undue influence in
the Penal Code with the definitions in the British, Canadian
and Australian election laws, we find that our definition is unduly
wide and vague. giving rise to the difficulties of interpretation
referred to above. Under the British Representation of the
People Act, 1949,

“A person shall be guilty of undue influence—

(a) if he, directly or indirectly, by himself or by
any other person on his behalf, makes use of, or threa-
tens to make use of, any force, violence or restraint,
or inflicts or threatens to inflict, by himself or by any
other person. any temporal or spiritual injury. damage,
harm or loss upon or against any person in order to in-
duce or compel that person to vote or refrain from vo-

ting: or
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(b) if, by abduction, duress or any fraudulent device
or contrivance, he impedes or prevents the free exercise
of the franchise of an elector or proxy for an elector,
or thereby compels. induces or prevails upon an elector,
or proxy for an elector either to vote or to refrain from
voting. '™ )

The definitions in the Australian and Canadian election laws
are on the same lines.

9A .11. We cousider that, in the Indian Penal Code also,
the offence of undue influence should be more strictly defined.
Besides the two types of undue influence mentioned in sub-section
(2) of section 171C, the definition should expressly mention,
making use of, or threatening to make use of, any force, violence
or wrongful restraint on any person as the really important type
to be covered. Any such violent method of interfering with the
free exercise of an electoral right should be made punishable
more severely than the other two objectionable methods. There
does not seem to be any need to cast the penal provision or,
for the matter of that, the definition of this corrupt practice, —
more widely so as to cover every interference and leave it to
the couris to find out whether the interference in the particular
circumstances of a case was due or undue, proper or improper.

9A.12. We accordingly propose that section 171C be revised
as follows:—

“171C. Undue influence at elections.—(1) Whoever, with
intent to interfere with the free exercise of any electoral right
at an election.—

(a) makes use of, or threatens to make use of, any
force, violence or wrongful restraint on any person, or

(b) inflicts. or threatens to inflict, on any person,
injury of any kind (including social ostracism and expul-
sion or ex-communication from any caste or community),
or

(c) induces, or attempts to induce, any person to
believe that he will become object of divine displeasure
or of spiritual censure, commits the offence of undue
influence at an election:

Provided that a declaration of public policy or a
promise of public action shall not be an offence under
this section.

Narrower
definition
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(2) Whoever commiis the offence of undue influence at
an election shall be punished with imprisonment of either
description for a term which may extend to two years or
with fine or with both; and if the offence is committed in the
manner specified in clause (a) of sub-section (1), the imprison-
ment may extend to three years.”

9A.13. Section 171D defines the offence of personation at
an election: and under section 171F, the punishment for the
offence is imprisonment up to one year, or fine, or both. No
change of substance is needed in section 171D. But the maxi-
mum punishment for the offence should be increased to two years’
imprisonment, and, instead of having in a separate section, the
punishment provision should be put in section 171D itself as
sub-section (2).

Accordingly, we propose that section 171F be omitted, and the
following sub-section be added to sub-section 171D:—

“(2) Whoever commits the offence of personation at an
election shall be punished with imprisonment of either descrip-
tion for a term which may extend to two years, or with fine,
or with both.”

9A.14. Section 171G punishes the making or publishing of
false statements in relation to the personal character or conduct
of any candidate with intent to affect the result of the election.
The offence is, however, punishable with fine only which, as
already pointed out, is to take a very lenient view of the offence.
“Character assassination’ at an election seems to us to be as re-
prehensible as exercising undue influence on electors or bribing
them, and should be punished just as severely.

We notice that under section 123(4) of the Representation of
the People Act, 1951, it is a corrupt practice to make or publish
a false statement in relation to the candidature or withdrawal of
candidature of any candidate. Such false statements are likely
to cause irreparable damage to the candidate concerned and to
falsify the election as a whole. We think they should also be brou-
ght within the purview of section 171G.

This section may accordingly be revised as follows:—

“171G. False statement in connection with an election:—
Whoever, with intent to affect the result of an election, makes
or publishes any statement purporting to be a statement of
fact which is false and which he either knows or believes to
be false or does not believe to be true, in relation to the per-
sonal character or conduct of any candidate or in reiation
to the candidature or withdrawal of candidature of any candi-
date, shall be punished with imprisonment of either descrip-
tion which may extend to two years, or with fine, or with both.”
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9A.15. Section 171H penalises any person who, without
the written authority of the candidate, incurs any expense for
the purpose of promoting or procuring the election of that candi-
date. The punishment provided under the section is fine not
exceeding five hundred rupees. While this provision has some
meaning in relation to an election for which the relevant election
law provides a limit on the permissible expense of candidates,
it is anomalous in relation to the much larger number of elections
for which there is no such limit. Even in regard to the parliamen-
tary and assembly elections this section is a dead letter. We
propose that it can safely be omitted from the Penal Code. It
should be left to the law governing a particular election to create
this offence if considered necessary or desirable.

. . 13 .. "o
For similar reasons we consider that any penal provision on

the lines of section 171-1 should be made in the law which re-
quires candidates to keep accounts of election expenses, and it
need not find a place in the Penal Code.

Sections
171H and
171-1
omitted.
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CHAPTER 10
Contempts of the lawful authority of Public Servants

10.1. This Chapter deals with contempts of the lawful autho-
rity of public servants and is meant to enforce obedience and res-
pect to their lawful authority. The penal provisions in this
Chapter are in addition to, and not in derogation of, the powers
and methods of enforcing such obedience as provided for in the
laws conferring such powers, e.g., by attachment and sale of pro-
perty. cancellation of licences and permits etc. It will be noticed
that practically every section in this Chapter is linked with sub-
stantive provisions to be found in other laws which confer the
relevant powers on public servants. This is indicated by the use
of expressions like “legally competent ™, “legally bound™, “lawfully
empowered”, “lawful powers™, “‘lawful authority™, “‘exercise
of public functions™, and so on. In any concrete case falling
under a particular section of this Chapter. it will be necessary to
read it with the provisions of the substantive law from which the
public servant derives his authority and power to act. Conse-
quently, many questions which arise in trials for offences under
this Chapter turn more on an interpretation of the provisions of
such substantive law than on an interpretation of the provisions
of this Chapter. Some controversies which have arisen under
the individual sections, however, require to be considered and will
be dealt with in the succeeding paragraphs. One general observa-
tion which we may make at the beginning is that the punishments
provided in the several sections err on the side of leniency and,
in our opinion. require to bc increased.

10.2. Section 172 punishes any person who absconds in order
to avoid service of summons or other proceeding. The word
‘absconds’ in this section has been given a wide meaning by the
courts so as practicaily to cover cases of evasion. We regard
this to be satisfactory and do not consider that any clarificatory
amendment is required.

It is noticed that the second paragraph refers only to the pro-
duction of documents in court, not to the production of other
things. This omission should be rectified by inserting the words
“or other thing" after the word “document’".

The punishment provisions should be amended as follows:—

(1) In the first paragraph of this section for “‘one month.
or with fine which may extend to five hundred rupees, or with
both™, substitute “thrce months, or with fine, or with both.”

(ii) In the second paragraph, for “six months. or with
fine which may extend to one thousand rupees, or with both™,
substitute “one year, or with fine, or with both™.

186



187

10.3. We propose that the same amendments should also be
made in section 173.

10.4. In section 174 also. the punishment provisions should
be amended as in section 172. The illustrations appear to be
wholly unnecessary as they do not clarify any doubtful point and
may safely be omitted. ‘

The expression “intentionally omits™ has been given a some-
what narrow meaning by the courts and the plea of there having
been suflicient cause for the omission although intentional has
been accepted as valid. We do not think, however, that an
amendrent on this point is necessary.

10.5. In section 175, the same amendments are required to
bc made as those proposed above in section 172. The illustra-
tion also is unnecessary and should be omitted.

10.6. The punishments provided in section 176 should be
increased to the same extent as in the preceding sections. Under
the first paragraph, the maximum punishment should be three
months” imprisonment and unlimited fine:; and under the second
and third paragraphs, it should be one year’s imprisonment and
unlimited fine.

10.7. The question as to what exactly is the “subject’” on which
a village headman is “legally bound to furnish information” to
the officer in charge of a police station under section 45(1)(d) of
the Code of Criminal Procedure gave rise to a difference of opinion
when i came up before a Division Bench of the Allahabad High
Court. The headman who had in fact taken away a girl from the
village signed a panchayatnama in which it was stated that the
girl had died of drowning and sent it to the police station. On
the question whether section 177 of the Penal Code was appli-
cable, Sulaiman, C.J., held:-!

“Taking this section [section 45 (1)(d), Cr. P.C] as it
stands. it only enjoins upon him the duty of communicating
the information whicn he may possess respecting ‘the occur-
rence of any sudden or unnatural death or of any death under
suspicious circumstances’ etc... The section does not say
on the alleged occurrence of any death. The word ‘subject’
used in section 177 of the Indian Penal Code means on (sic)
any matter, Section 45 of the Criminal Procedure Code does
not say that he is bound to supply information on the subject
of a death, which might perhaps have included both the cases
where a death took place and a case where no death, in fact,
took place; but it says merely on the occurrence of a death.
The word ‘occurrence’ in my opinion is not an equivalent of
the word ‘subject’; and necessarily implies that a death has

Section 173
amended.

Scction 174
amended.

Section 175
amended.

Section 176
amended.

Section 177
meaning

of “sub-
Ject™.

U Eny. v. Lakhan, LL.R. (1937) AlL 162, 172; A.LR. 1936 All. 788, 792,
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actually occurred and not only that it is alleged to have occur-
red. If it was to be held that it is his duty to supply infor-
mation on the ‘subject of an alleged death’. even though no
death has taken place, the position of a headman who is not
a paid servant, would become intolerable as he would be-
come guilty under section 176 of the Indian Penal Code where
he merely omits to expose all sorts of false rumours that may
be afloat about alleged deaths, even though he may know that
the persons named are alive. It seems that where a death
has taken place in suspicious circumstances, it is the duty
of the headman to supply the information he possesses, and
his failure to do so makes him liable under section 177. But
where no death has taken place at all, section 177 is inappli-
cable.” '

Bennet J., took a different view!:—

“The word ‘subject’ is much wider, and the subject here
is ‘sudden or unnatural death’. The duty of the mukhia
under section 45 is to report true facts in regard to this sub-
ject;if he omits to report an occurrence he is guilty of an omis-
sion under section 176 of the Indian Penal Code. and if he
falsely reports an occurrence where there was no occurrence.
or if he makes some false statement about an occurrence, he
is guilty under section 177. I do not consider it is correct
to say that the subject under section 177 is the ‘occurrence’
because an occurrence is only a particular instance and the
word ‘subject’ jmplies something which is common to a
number of instances, all of which are classed under one sub-
ject. Here the mukhia is bound to ‘communicate forth-
with any information which he may possess respecting
an instance of the subject of *sudden or unnatural death’.”

Rachpal Singh, J., to whom this difference of opinion was
referred held? “‘that as none of the events enumerated in clause
(d) of section 45 of Criminal Procedure Code had happened.
it cannot be said that the accused was legally bound to give
information to the police and that the false information which
he gave to the police does not bring his case within the four
corners of section 177 of the Indian Penal Code.™.

It appears to us, if we may say so with respect. that the
view taken by Sulaiman, C.J.,, and Rachpal Singh, J., is very
narrow. We find ourselves in agreement with Bennet, J.'s
reasoning that the word *‘subject” in section 177 ought not to
be confined to the particular matter to be reported but should
be construed widely to cover the entire field within which that
matter falls. Since, however, this question has not arisen in
any other High Court, we do not recommend any amendment
to clarify the position.

_1._Emp. v.VAL;zk/zan, LL.R. 1937 All 162, 171; A.LLR. 1936 All. 788, 793.

2, Emp. v. Lakhan, 1.L.R. 1937 All. 162, 190; A.LLR. 1936 All 788, 800.
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10.8. The Explanation to section 177 mentions some, but Section 177
not all, of the offences mentioned in sections 44 (1) and 45(1) Explana-
(e) of the Criminal Procedure Code. Sections 121 to 126, yied.
130, 143, 144, 145, 147 and 148 of the Penal Code men-
tioned in the former section and sections 231 to 238 and 489A
to 489D mentioned in the latter section are left out of the
Explanation for no apparent reason. The resultant position
is unsatisfactory. Since sections 44(1) and 45(1)(¢) of the
Criminal Procedure Code cast on persons in India a duty to
report certain offences committed out of India, it is clear that
all those offences should be covered by the Explanation to
section 177 of the Penal Code. Enumeration of the sections
of this Code relating to those offences is, however, not necessary
since the duty to give information in respect of their commis-
sion arises from provisions (such as sections 44 and 45 of the
Criminal Procedure Code) which enumerate or otherwise
specify the offences in question.

The Explanation may accordingly be revised to read:—

“Explanation.—In section 176 and in this section, the
word ‘offence’ includes any act committed at any place out
of India which, if committed in India, would be punishable
under this Code; and the word ‘offender’ includes any per-
son who is alleged to have been guilty of any such act.”

10.9. The two illustrations given in the section do notappear Section 177-

; Tilustra-
to be of any real help and may be omitted. tions  un-

necessary.

10.10. The punishyment for an offence under the first para- Section 177-
graph may be slightly enhanced by omitting the words “which Punish-

may extend to one thousand rupees”. ment en-
hanced.

10.11. The next three sections do not call for any comments  Sections
except in regard to the maximum punishment provided therein. 178 to 180

In sections 178 and 179, the limit of one thousand rupees for the 2mended:
fine may be removed by omitting the words “which may extend
to one thousand rupees”. In section 180, the punishment
provided may be enhanced to “simple imprisonment for a term
which may extend to six months, or with fine, or with both.”
10.12. No change is needed in section 181. ?gi“on

10.13. There is some uncertainty as to whether information Section 182-
given in answer to questions put by a public servant falls under applica-
section 182. The majority of the High Courts have answered fonR 1o

. . . . volunteer-
the question in the affirmative and takena broad view about ¢4 gate-
the scope of the word ‘gives’ . They disagree with the earlier ments.
Lahore case! on the subject, which limited section 182 to ‘volun-
tcered statements’. We also think that there is no justification
for construing the expression ‘gives information’ narrowly.

i, A'Iarrg;l v. Emperor, A.1.R. 1914 Lah. 360.

’
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A Kerala case,! however, illustrates the special position as re-
gards statements under section 161 of the Criminal Procedure
Code. Here also the position will be changed after the obli-
gation to answer ‘truly’ is added in that section as has been
recommended in our Report on the Code of Criminal Proce-
dure.?2 In the circumstances, we do not suggest any amend-
ment of section 182 in this respect.

10.14. The overlapping between section 182 and section
211 will be dealt with in the next Chapter.

~ 10.15. The punishment provided in this section should be
increased to ‘“‘imprisonment of either description for a term
which may extend to one year, or with fine........ , or with
both.

10.16. Section 183 punishes resistance to the taking of any
property by the lawful authority of a public servant. We find
that there is a conflict between the Madras High Court3 and the
Bombay High Court,4 regarding the construction of the words
“lawful authority”. The Madras High Court, relying on the
first and second paragraphs of section 99, has held that the
two sections 99 and 183 should be construed together, and that,
even if theact of the public servant is not stricty justified by law,
nevertheless, where he acts in good faith under colour of office.
he should be deemed to be acting in ‘lawful authority’, and
resistance to his action should be held to be an offenceunder
section 183. The Bombay High Court has dissented from this
view and held that resistance to the action of a public officer
which is not strictly justifiable by law, even though the action
may be done in good faith under colour of office, will not be
punishable under this section. We consider that the Bombay
view is the correct view, and since the question has not arisen
elsewhere, we recommend no amendment on the point. One
of us, however, favoured the Madras view and suggested an
amendment to give effect to it.

10.17. The mens rea for the purposes of this section is res-
tricted to intentional obstruction. We consider that know-
ledge of likelihood of obstruction also should be covered as
in section 186, and recommend that the word ‘voluntarily”
should be substituted for the word ‘intentionally’.

The offence under this section is a petty one, and imprison-
ment is not necessary. It should be removed. The fine, however,

Wb e

. State :)f Kerala v. Markose, ALR. 1962 Ker. 133 (reviews cases).
. 41Ist Report, Vol. I, para. 14.10,
. Queen- Empress v. Tiruchittambala Pathan, (1898) 1.L.R. 21 Mad. 78.

4, Sakharam Rawaji Pawar v. Emp., A.LR. 1935 Bom. 233.
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should be increased from Rs. 500.00 to Rs. 1,000 . Accordingly,
section 184 may be revised as below:—..

“184. Obstructing sale of property offered for sale
by authority of public servant:—

Whoever voluntarily obstructs any sale of property offered
for sale by the lawful authority of any public servant, as
such, shall be punished with fine which may extend to one
thousand rupees.”

10.18. The punishment provided in section 185 may also
be the same as in the preceding section, i.e., fine upto Rs. 1,000
but no imprisonment.

10.19. Section 186 punishes a person who voluntarily ob-
structs a public servant in the discharge of his public functions.
There is a conflict of judicial opinion as regards the construction
of the words "in the discharge of his public functions’ occurring
in this section. a conflict similar to that relating to the words
‘Jawful authority’ under section 183. Do these words include
only those acts which are strictly in accordance with law, or
do they include even those acts which though not strictly justified
in law, are done by public servants in good faith under colour
of office ? It is unnecessary to cite here the various decisions
on the subject!. Even in the same High Court, the decisions
have not been unanimous.? This controversy has been referred
to in a judgement of the Supreme Court3, but not settled by that
judgement. There is no need to discuss the relative merits
of the two views. One of us was in favour of a liberal cons-
truction of the words. so as to include those acts of public ser-
vants against which there is no right of private defence as
mentioned in the first two paragraphs of section 99, and suggested
an amendment to section 183 by way of. clarification. The
majority, however, were of the view that the only obstructions
of those actions of public servants which are strictly in accor-
dance with law should be punishable. In view of this differ-
ence of opinion amongst us, we do not recommend any amend-
ment to this section. It may remain in the present form and
the law may be clarified if and when the matter is taken to the
Supreme Court.

10.20. There is a conflict of decisions as to the scope of the
word ‘obstruction’ in section 186. The same question has
also been discussed at length in several English cases. These
decisions, English as well as Indian, do not yield a precise test
as to what  constitutes obstruction. We considered a sugges-
tion that it should be made clear, e.g., by an explanation, that

Scction 185
amended.

Section 186-
applica-
tion when
public ser-
vant’s
action not
strictly
justified

by law.

Section 186-
meaning
of ‘obs-
truction’.

1. See Ratanlal, Law of Crimes, (1966), pages 469, 470.
2. See for instance, Bhawoo Jivaji, 1.L.R. 12, Bom. 377.
3. Santosh Kumar Jain, A.LR. 1951, S.C. 201; (1951), S.C. R. 303.
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‘obstruction’ is not confined to physical obstruction, but the
majority of us were not in favour of it. [f courts have due re-
gard to the dictionary meaning of the word ‘obstruction’ (which
meaning is fairly wide), then no difficulty should arise. English
cases relating to section 51(3), Police Act, 1964 (or earlier
provisions corresponding thereto) also leave the matter elasticl.
No amendment is, therefore, recommended on this point.

10.21. The maximum punishment, now provided in section
186, three months’ imprisonment, or fine upto Rs 500, or both,
may be increased to ‘six months, or with fine, or with both’.

10.22. In connection with section 187, there is a suggestion?
to provide punishment for non-attendance by witnesses re-
quired to attend a search by the police. We may note that sec-
tion 103 (5) of the Criminal Procedure Code (as amended in
1923) specifically covers non-attendance at searches. What
is not covered is failure to sign the memorandum of search.
Signature of the search memorandum has been held to be not
obligatory under the law as it now stands,? but that provision
need not be altered. An amendment providing that search
witnesses are bound to sign the list may create practical diffi-
culties. The law would then have to provide for a contingency
where the witnesses find or allege that the search record is
inaccurate. We do not consider that any amendment of section
186 is necessary on this point.

10.23. The punishment provisions in section 187 may be
amended as follows:— '

(i) in the first paragraph, it may read ‘punished with fine
which may extend to one thousand rupees’; and

(i) in the second paragraph, the words ‘which may .extend
to five hundred® may be omitted.

10.24. Section 188 provides for punishment of disobedience
of orders promulgated by public servants. Prosecutions
under this section are generally launched for violation of orders
under section 144 of the Criminal Procedure Code. But this
section is so worded that mere disobedience of such an order is
not sufficient. The prosecution is required to show in addition
that such disobedience causes or tends to cause (a) obstruction,
annoyance or injury to any person lawfully employed, or (b)
danger to human life, health or safety or (c) tends to cause a riot
or affray. Thus, the effect of the disobedience of the order
is made an essential ingredient of the offence.

l.v See Bastable v. Little, (1907) 1 X.B. 59; Betts v. Stevens. (1910) 1 K.B. 1; Hinchliffee v.

Sheldon, (1955) 3 All E.R. 406; and the discussion in Sykes v. D.P.P., (1961) 3 All
E.R. 33, 41 (per Lord Denning).-

2. F. 3(9)/56-L.C., S. No. 108, page 294 (Shri K. Rajah Iyer’s suggestion).
3. Ram Prasad v. Emp., A.LR. 1938 Pat. 403, 407, 408, 412 (F.B.) (Majority view).
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10.25. One of us was of the view, that in the penal section
mere disobedience of a duly promulgated order should be made
punishable, and that the effect of such disobedience need not
be included as a necessary ingredient of the offence. An order
under section 144, Criminal Procedure Code, will be a valid
order only if the Magistrate considers that such an order should
be promulgated for the purpose of preventing obstruction,
annoyance or injury or risk of obstruction, annoyance or
injury to any person lawfully employed or danger to human
life, health or safety or a disturbance of public tranquillity or
a riot or an affray. In order to prove the validity of the order,
it will always be necessary for the prosecution to show that
there was such risk on the date of the promulgation of the order.
But to require the prosecution to further prove, not only dis-
obedience of a valid order under section 144, but also the effect
or tendency of such disobedience will be putting an enormous
burden on the prosecution, and may well result in the giving of
perjured evidence. Moreover, such a provision is outside the
scheme of the general provision dealing with disobedience of
orders of public servants in Chapter 10, where the mere act
of disobedience is made punishable. Hence, though an accused
prosecuted under section 188, L.P.C., will always have the right
to show that the order was not validly made because the pre-
existing conditions required for the promulgation of the
order as specified in section 144, Cr. P.C., were not present when
the order was promulgated, nevertheless the prosecution should
not be required to further prove, after proving the disobedience
of the order, that such disobedience either caused or had a
tendency to cause the various risks mentioned above. He
further pointed out that the circumstances, present on the date
of the promulgation of an order under section 144, Cr. P.C.,
should be the main consideration, and not the circumstances
present on the date on which the order was disobeyed. In
many instances. the mere promulgation of the order under
section 144, Cr. P.C., may have the salutary effect in prevent-
ing the various risks mentioned in that section. If a person,
therefore, disobeys such an order (which has proved to be
effective for the purpose for which it was promulgated), it will
be difficult for the prosecution to show that on the date of the
disobedience the act of disobedience had any such tendency as
is required in section 188. The person who deliberately flouts
a lawful order should not benefit from its effectiveness.

Majority of us were, however, not in favour of this view,
Section 188, though mainly referring to orders under section
144, Cr. P.C. is wide enough to include violations of some orders
under special laws, and mere disobedience of even a
valid order should not be made punishable unless it caused or
had a tendency to cause one of the harmful effects mentioned
in the section.

In view of the absence of agreement, we do not propose any
amendment to the section of this point.

3M of law /71—14.

Should
produc-
tion of
harm be
necessary
for offence?



Minor
amend-
meats
proposed.

Sections
189 and
190.

194

10.26. The following minor amendments are recommend-
ed:— :

(i} In the punishment provision, the limit of one thousand
rupees for the fine may be removed by omitting the
words “which may extend to one thousand rupzas™.

(i) In the Explanation, the word ‘contemplate’ in the first
sentence is imprecise and not in accord with the usual
terminology. The second sentence is unnecessarily
expositary and also slightly misleading. The Expla-
nation may be shortened to read:—

“Explanation:—Tt is not necessary that the offender
should intend to produce harm, or know that his dis-
obedience is likely to produce harm.”

(iii) The illustration does not elucidate any doubtful point;
and in fact, the words ““and thereby causes danger of
riot” are not particularly apt. The illustration should
be omitted.

10.27. No changes are required in sections 189 and 190.



CHAPTER 11

OF FALSE EVIDENCE AND OFFENCES
AGAINST PUBLIC JUSTICE

11.1. Perjury and other offences against public justice are
dealt with in considerable detail in this Chapter. The range
of these provisions 1is  wide and nearly everything
calculated to obstruct the administration of justice has been
covered. It has, therefore, been unnecessary for us to make
many changes, except to remove working difficulties.

11.2. Section 191 defines ‘giving false evidence’, and section
192 defines ‘fabricating false evidence’, while the three punish-
ing sections that follow treat the two alike. Under sectiun
191, when a person who is legallv bound to state the truth or
to make a declaration, makes any statement which is false and
which he knows or believes to be fasle or does not believe to
be true, he gives false evidence. Under section 192, if a person
causes any circumstance to exist, or makes any false entry in
any book or record, or makes any document containing a false
statement, intending that any of these may appear in evidence
and mislead the person dealing with the matter, he fabricates
false evidence.

11.3. Regarding these definitions, one suggestion noticed
by us was that an accused person, while defending himself
against a criminal charge, should be put outside the scope of
section 191 as well as section 192, the argument being that it
is too much to expect that a person accused of a serious offence
would not be tempted to give or fabricate false evidence. We
are unable to accept this. It is quite true that an accused
making a statement under section 342 of the Criminal Proce-
dure Code cannot be prosecuted if any part of the statement
is false but that is because the accused is not legally bound to
state the truth. If, however, the law requires that he must
state the truth, e.g., when he gives evidence under section
342A, there is no reason why he should not be bound by that
requirement. We see no justification generally for giving a
licence to any accused person to obstruct the course of justice,
by planting false or fabricated evidence in court.

11.4. Another suggestion put before us was that like section
192, section 191 should specifically provide that a false state-
ment made by a person must be material to the matter under
investigation. We are not persuaded that it is either necessary
or advisable to do so. A prosecution for giving false evidence
can begin only if the authority before which false evidence is
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given considers it expedient!; and, when the question of instit-
uting such a prosecution is raised, the question of materiality
can be properly considered. No harm has been caused by the
existing definition and we do not propose any change.

11.5. Regarding section 192, there seem to be some conflict
of decisions as to whether fabricated evidence which may not
be admissible is within the definition. While the Allahabad?
and Patna3 High Courts have taken a narrow view, the Calcutta
view4 is that, under section 192, it is the intention that creates
the criminal offence, and the question whether, under the terms
of the law the document is admissible in evidence or not is
immaterial. That Court observed:—

“The decisions of High Courts in India, at any rate
some of them, would seem to show that section 192 is
limited to such cases as those in which the fabricated evi-
dence is, in fact, admissible under the terms of the law of
evidence. Speaking for myself, I have the gravest doubt
whether those decisions are correct. I think the words
of the section will show that it is the intention that creates
the criminal offence and not the fact as to whether, under
the terms of the law, the document is admissible in evi-
dence. The view expressed in the cases mentioned
might raise a considerable difficulty in cases where the judge
has improperly admitted in evidence a document not ad-
missible under the terms of the law.”

In a later Calcutta case,5 it was held that the mere fact that
a document would be ultimately inadmissible in evidence, does
not necessarily take it out of the mischief of section 193.

In an early Lahore case,® the Court stated the position as
follows :—

“The appellant did not produce Ex. P.C.2 in original
but a copy thereof, Ex. P.A. The weight of authority is in
favour of the view that there can be no fabrication of
false evidence within the meaning of section 192, IL.P.C,
if the evidence is not admissible in itself.”

1, Section 476, Code of Criminal Procedure, 1898.
2, Emp. v. Mulla, (1879) I. L. R. 2 All. 105;
Emp. v. Gauri Shankar, (1883) I. L. R. 6 All. 42;
Q. E. v. Nand Kishore, (1897) 1. L. R. 19 All. 305;
Q. E. v. Zakir Hussain, (1898) I. L. R. 21 All, 159; and
Emp. v. Mulai Singh, (1906) 1. L. R. 28 All 402.
3. Mangal Singh v. The State, A. 1. R. 1956 Pat. 154, 156, 157.
4, (a) Barada Kanta Sarkar v. Emp. A. 1. R. 1916 Cal. 553, 554.

(b) No opinion was expressed on this point in Mohammed Kazim Ali v. Jorabali Nadar,
(1919) 1. L.R.46 Cal.986; A.1. R. 1919 Cal. 430. (Only a query raised).

5. Mahesh Chandra v. Emp. 1. L. R. (1940) T Cal. 465; A. I. R. 1940 Cal. 449.
6. Fazl Ahmed v. Emp. A. 1. R. 1914 Lah. 433, 435, 436.
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A later Lahore casel however, holds that a person is guilty
of fabricating false evidence if he makes a false entry in a docu-
ment, intending that it shall appear in evidence and mislead
the Judge or Magistrate, and the mere fact that the entry is
not legally admissible in evidence cannot affect his guilt.

11.6. We would prefer the wider view. If evidence is fabric-
ated with the peculiar intent mentioned in section 192, we see
no reason why the fabrication should not be punished. To
allow the matter to be determined by the admissibility of the
evidence is to leave it to fluctuate with the decision of the presi-
ding officer as to the admissibility, and this is not a satisfactory
position. We propose to make the position clear by adding
a specific explanation in section 193.

11.7. The expression “‘judicial proceeding” which occurs
in section 192 and 193 has not been defined in the Code.
Though controversy often arises whether a particular proceed-
ing is or is not a judicial proceeding, Courts have refrained from
attempting a definition, choosing to decide each case on a con-
sideration of the nature of the proceedings, the body before
which they were held, the parent legislative provision and other
relevant circumstances. We also have come to the conclusion
that a precise and satisfactory definition is not possible. We
considered whether judicial proceedings should be confined
to proceedings in a court of justice, but felt that such a defi-
nition would be very narrow.

11.8. (i) Explanation 2 to section 193 becomes pointless if
commitment proceedings are abolished. It should, therefore,
be omitted, as also the illustration pertaining thereto.

(ii) For the reasons given in paragraph 11.6 above, we
purpose that, .in its place, the following Explanation be
inserted ;— .

“Explanation 2.—For the purpose of this section, it is
immaterial whether the fabricated evidence is or is not
legally admissible in the proceeding in which it is intend-
ed to be used.”

11.9. (i) Sections 194 and 195 provide for aggravated forms
of giving or fabricating false evidence. It strikes us that pri-
marily, both these sections are intended for cases where false
evidence is given or fabricated for production in criminal courts.
We think that it will make for clarity if that is expressly put into
both these sections; and although, in the result some cases
now covered by sections 194 and 195 may fall outside them,
no great harm will occur, as these cases will remain covered
by section 193 which provides adequate punishment.
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1. Amolak Ram. A. 1. R. 1918 Lah. 192, disenting from A. L. R, 1914 Lah. 433,
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(ii) The second part of section 194 punishes only the person
who gave false evidence, and not the person who fabricated
it; but there is no reason why fabricating false evidence should
not be treated the same way as giving false evidence. We
propose to add the words “or fabricates” after the word
“aives’’.

A suggestion was made that the fabrication of false evidence
should be punishable under section 194 only if such fabricated
evidence is actually used in court. There seems to us no justi-
fication for that and so long as evidence is fabricated with
intent to use it in court, it is immaterial whether the evidence
is actually used or not.

(iii) As regards the punishments prescribed in section 194,
we feel that life imprisonment as an alternative to ten years’
rigorous imprisonment in the first paragraph is hardly necessary
and may be omitted. The maximum sentence for the offence
may be rigorous imprisonment for fourteen years.

(iv) As a consequential amendment in the second paragraph,
the words ‘‘or imprisonment for life” will have to be added
after the word “death”.

(v) With these amendments, sections 194 and 195 would
read as follows:—

““194. Giving or fabricating false evidence with intent
fo procure conviction of capital offence—Whoever gives
false evidence in any trial before a Court of Justice or fabri-
cates false evidence for the purpose of being used in any such
trial, intending thereby to cause, or knowing it to be likely
that he will thereby cause, any person to be convicted of
a capital offence, shall be punished with rigorous imprison-
ment for a period which may extend to fourteen years, and
shall also be liable to fine;

and if any innocent person shall be convicted and exe-
cuted in consequence of such false evidence. the person
who gives or fabricates such false evidence shall be punished
with death or imprisonment for life or the punishment
hereinbefore described.

195. Giving or fabricating false evidence with intent to
procire conviction of offence punishable with imprisomment
Jor seven vears or upwards—Whoever gives false evidence
in any trial before a Court of Justice, or fabricates false evi-
dence for the purpose of being used in any such trial, intending
thereby to cause, or knowing it to be likely that he will thereby
cause, any person to be convicted of an offence which is
not capital, but punishable with imprisonment for a term of
seven years or with a more severe sentence shall be punished
as a person convicted of that offence would be liable to be
punished.”

(vi) The illustration to section 195 is hardly necessary and
may be omitted.
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.

11.10 Sections 196 to 198 need no change.

11.11 One addition to the chapter seems to us useful. It
concerns the use of false medical certificates. It is common
knowledge that unscrupulous persons do not hesitate to use
such certificates to gain advantage in the course of litigation, and
sometimes for purposes unconnected with the courts. Tt will
be noticed that sections 196 and 197 of the Code provide puni-
shments for using false certificates which are required by law to
be given or which state facts of which the certificates are good
evidence. Medical certificates do not fall within that description;
but, because of the regard in which the medical profession is
held. the courts and other public officials usually accept such
medical certificates at their face value. We think it proper that
the making of a false medical certificate and, correspondingly,
the use of such a certificate, should be punishable. We are making
this suggestion not because many doctors issue false certificates,
but because the courts almost invariably accept them as true,
and there should be a legal sanction to ensure that such certi-
ficates are, in fact, true.

11.12 We, therefore. recommend the insertion of two new
sections as follows:—

“198A. Issuing or signing false medical certificate.
Whoever. being a medical practitioner, issues or signs any
medical certificate or certificate of fitness, knowing that such
certificate is false in any material particular, shall be punishable
with imprisonment of either description for a term which
may extend to one year, or with fine, or with both; and,
if he knows that the certificate is intended to be used in any
stage of a judicial proceeding, he shall be punishable with
imprisonment of either description for a term which may
extend to three years, or with fine, or with both.

198B. Using as true a medical certificate known to be
false. Whoever corruptly uses or attempts to use any such
certificate as a true certificate. knowing the same to be false
in anv material point, shall be punishable with imprisonment
of either description for a term which may extend to one
vear. or with fine, or with both; and, if he so uses or attempts
1o use it in any stage of a judicial proceeding. he shall be
punishable with imprisonment of either description for a
term which may extend to three years, or with fine, or with
both.”

11.13 Section 199 deals with false declarations, and section
200 deals with the corrupt use of such false declarations. They
need no change.
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11.14 Section 201 punishes any person who, knowing that
an offence has been committed, destroys the evidence of that
offence in order to screen the offender. The punishment varies
according to the nature of the offence, so that if the offender
sought to be hidden in this manner is punishable with death, the
offender is liable to imprisonment upto seven years, while if the
offence be punishable with imprisonment upto ten years, the
maximum imprisonment is three years. For some time, there was
a controversy whether a person who commits an offence and then
destroys evidence of the offence, could be punished under sec-
tion 201. The Supreme Court! has decided that he can be so
punished; and although this may, at first sight, seem somewhat
incongruous, the courts have, on the whole, found this view
useful for practical purposes. We do not think it is necessary to
amend section 201 in the contrary sense.

11.15 Section 202 punishes the person who intentionally

Secti

202t ""and  omits to give information concerning an offence which he is legally

203 to be bound to give, and section 203 punishes the person who gives

transposed.  false information concerning an offence. Logically the latter
section should come first. We propose that section 202 and the
main part of section 203 may be transposed. The Explanation
may continue to be a part of the revised section 203.

Section 204- 11.16 Section 204 punishes the destruction of any document

amendment which can be compelled to be produced as evidence in a Court

rroposed.  or when it has been summoned or required to be produced. The
section mentions only a ‘document’, although anything other
than a document can easily be required to be produced in a Court,
and we do not see why the destruction of such a thing if it be
good evidence, should not be equally punishable. We, therefore,
recommend that in this section after the words ““any document”
the words ““or other thing” be inserted.

§8L5:lions 11.17 No change is needed in sections 205, 206 and 207.

205 to

207.

Interfere- 11.18 While sections 206 and 207 punish certain fraudulent

nce with acts designed to prevent the seizure of property under the orders

property of a Court, there is no direct provision in the Code against the

g‘taChe‘%, removal of attached movable property. We consider that once

orderto be any movable property has been lawfully attached by order of

punishable. a Court of Justice, any authorised removal of, or interference

with, that property should be punishable irrespective of the motive
or intention of the person concerned. We propose that the fol-
lowing section may be inserted after section 207:—

“207A. Removal of attached property.—Whoever, knowing
or having reason to believe that any movable property has
been lawfully attached by the order of a Court of Justice,
removes or interferes with such property otherwise than
in accordance with law, shall, whether or not he was a party

1Kalawati,

A. I. R. 1953 S. C. 131; (1953 S. C. R. 546.
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to the proceedings in which the order was made, be punished
with imprisonment of either description for a term which
may extend to two years, or with fine, or with both.”

11.19. No change is needed in sections 208, 209 and 210.

11.20. Like section 182, section 211 is intended to prevent
false accusations being made against innocent persons, which
not only cause harassment to those persons but also result in
wastage of public time. Section 182 is briefly described as ‘false
information with intent to cause a public servant to use his
lawful power to the injury of another person’, while the heading
of section 211 runs ‘false charge of offence made with intent to
injure’. These two provisions are complementary to each other
and designed to operate in different situations. The courts have,
however, frequently found it difficult to determine which pro-
vision would be applicable in a given situation. Thus, if a person
gives false information to a police officer that another person
has committed an offence, does he give false information to a
public servant within the meaning of section 182, or does he
nstitute criminal proceedings within the meaning of section 2117
The High Courts are not agreed in the answer, and the conflict
has not yet been resolved by the Supreme Court.! The practical
importance of this conflict lies in the procedural rule?
which requires a complaint by a public servant for a prosecution
under section 182, and by a court for a prosecution under section
211 when the matter relates to a court proceeding. To remove
this fruitful source of dispute in courts over what is after all a
procedural detail, we propose to confine section 211 to proceedings
instituted, and charges made, in a court, while other cases of
false information will fall under section 182.

11.21. The wording of section 211 is not as clear and unambi-
guous as could be desired. For instance, does “intent to cause
injury to any person’” govern also the act of falsely charging
any person with an offence? Should those two persons be the
same, or would it also be an offence where the intent is to injure
X but Y is falsely charged with committing an offence? The
two limbs of the section viz., instituting criminal proceedings
and falsely charging with an offence, are somewhat confusingly
mixed up.

Incidentally, we also considered a suggestion that it would
be worthwhile adding an Explanation to section 211 to indicate
the scope of the expression ‘criminal proceeding’ with reference
to proceedings under sections 107 to 111, 133, 144, 145, 488 etc.
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1. The judgement in Stafe of Punjab v. Brijlal, A. 1. R. 1969 S. C. 355, 359, deals with a
different question, namely, that during the pendency of a complaint on the same fact
as those given in the first information report, the magistrate cannot take cognizance

without comnlyving with section 195(1)b), Criminal Procedure Code.
2. Section 193, Criminal Procedure Code.
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of the Code of Criminal Procedure. We do not, however, consider
the matter as of sufficient importance to require clarification.
The case-law also does not reveal any serious difficulty in this
respect.

11.22. The maximum punishment provided in the first para-
graph of section 211 should be increased from two years to three
years.

11.23. In the light of above discussion, section 211 may be
revised as follows:—

“211. False charge of offence made with intent to injure.—
Whoever, with intent to cause injury to any person,—

(a) institutes or causes to be instituted in a Court of
Justice any criminal proceeding against that person, knowing
that there is no just or lawful ground for such proceeding
against that person; or,

(b) falsely charges that person in a Court of Justic:
with having committed an offence, knowing that there is no
just or lawful ground for such charge against that person,

shall be punished with imprisonment of either description for
a term which may extend to three years, or with finz, or with
both:

and if such criminal proceeding be instituted on a false
charge of an offence punishable with imprisonment for seven
years or a more severe sentence, he shall bs punished with
imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.”

11.24. Section 212 deals with harbouring an offender.
The punishment varies with the gravity of the offence. No change
is required in this section.

11.25. Sections 213 and 214 dea! with unlawful compounding
of offences and make culpable the giving or taking of a gift for
such compounding; and again, the punishment varies with the
nature of the offence compounded. If the offence is legally com-
poundable. these provisions do not, of course, apply.

The language of the sections leaves little doubt that the olfence
is complete once a pzrson agrees to give or taks a gift for conceal-
ing an offence or screening the offender, and it is not necessary
that he must actually screen the offender. But, as some doaht
has been expressed in this connection. we propose to add an
Explanation in each section to make this clear.

(i) To section 213, the following may be added:—

“ Explanation.—1t is not necessary to the commission
of an offence under this section that the offender should
have done. or desisted from doing, what he undertook
to do, or to desist from doing.
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Exception.—The provisions of this section do not
extend to any case in which the offence may lawfully
be compounded.”

(ii) In section 214, the existing exception may be omitted
and the following may be added:—

“Explanation.—It is not necessary to the commission
of an offence under this section that the other person
should have done, or desisted from doing, what he
undertook to do, or to desist from doing.

Exception.—The provisions of this section do not
extend to any case in which the offence may lawfully be
compounded.”

11.26. Section 2!S punishes the taking of a gift to help in the
recovery of stolen property without exposing the offender. Section
216, which is supplementary to section 212, deals with harbouring
an escaped convict or a person ordered to be arrested. Neither
section requires to be changed.

11.27. Section 216A was added to the Code in 1894 specially
to deal with the harbouring of persons who are about to commit.
or have recently committed, robbery or dacoity; and it extends
to robberies and dacoities contemplated or committed outside
India. Harbouring a person who has committed an offence is
already provided for in section 212, and we do not think it neces-
sary to provide for it again in section 216A. At the same time,
we feel that kidnapping and abduction could be usefully included.
The section may be amended to read:—

“216A. Penalty for harbouring persons about to commit
kidnapping, abduction, robbery or dacoity.—Whoever, know-
ing or having reason to believe that any persons are about
to commit the offence of kidnapping, abduction, robbery or
dacoity, harbours them or any of them, with the intention
of facilitating the commission of such offence, shall be puni-
shed with rigorous imprisonment for a term which may
extend to seven years, and shall also be liable to fine.

Explanation—For the purposes of this section,
it 1s immaterial whether the offence is intended to be
committed within or without India.

Exception.—This section does not extend to the
case in which the harbour is by the husband or wife of
the person about to commit the offence.”

11.28. The next four sections, 217 to 220, arc designed to
punish certain illegal acts of public servants done with corrupt or
malicious intention. A qucstion was raised whether the expression
‘legal punishment’ in sections 217 and 218 covers preventive
action under sections 107 to 110, Criminal Procedure Code.
Though it may be said that such section is, in a sense, imposing
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a punishment, we are of the view that it need not be regarded
as “legal punishment” for the purposes of this section. However
that may be, we propose that the reference to “legal punishment”
may be replaced by “punishment for an offence” which will
make the position absolutely clear.

No change is needed in sections 219 and 220.

11.29. Seven sections, 221 to 225B, deal with two connected
situations, namely, failure to apprehend a person required by
law to be apprehended, and escape of a person from lawful
custody, and describe in detail the various forms in which the
two situations arise. The commonest and most readily under-
standable is the case of a person resisting his own arrest or escap-
ing from custody after arrest. Similar is the case of a person helping
another to resist his arrest or helping him to escape from lawful
custody. Much more serious is the case of a public servant omit-
ting to arrest a person whom he is by law bound to arrest, and
perhaps even more serious is the case of a public servant who,
intentionally or through criminal negligence, permits a person
in his Jawful custody to escape. These acts are reprehensible and
have rightly been made punishable. Further, the punishment is
graded according to the seriousness of the offence, and, broadly
speaking, the grading is as it should be.

11.30. Since, however, some of these acts were not made
punishable when the Code was first enacted, there has come to
be a certain want of neatness in the arrangement of the various
sections. Thus, omission to apprehend a person liable to be ap-
prehended was first confined to persons liable to be apprehended
for ‘any offence punishable with imprisonment. Later on, a pro-
vision had to be made for cases where a person was liable to be
apprehended but not for an offence punishable with imprison-
ment, and section 225A had to be enacted. Similarly, resistance
to the lawful apprehension of another person was, at first, puni-
shable only if the arrest was for an offence, and other cases were
later provided for by section 225B. We also find that in some of
these sections, too many ideas are introduced at one place, which
is avoidable. We, therefore, propose to re-arrange this set
of seven sections in such a way that, as far as possible, one section
would express one idea, as follows:—

(i) Redraft of section 221, combining with it sections
222 and 225A(a) :—

“221. Public servant intentionally omitting to arrest
or permitting escape.—Whoever, being a public servant
legally bound to arrest any person or to keep him in
custody, intentionally omits to arrest him or intentio-
nally aids him in escaping or attempting to escape from
such custody or intentionally permits him to escape
from such custody, shall,—

(a) if that person is to be arrested or kept in
custody by reason of a conviction or charge or sus-
picion of a capital offence, be punished with rigorous
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imprisonment for a term which may extend to ten
years, and shall also be liable to fine;

(b) if that person is to be arrested or kept in
custody by reason of a conviction or charge or sus-
picion of any other offence punishable with imprison-
ment for life or for ten years or upwards, be puni-
shed with rigorous imprisonment for a term which
may extend to five years, and shall also be liable to
fine;

(¢) in any other case, be punished with imprison-
ment of either description for a term which may ex-
tend to three years, or with fine, or with both.”

(i) Redraft of section 223, combining with it section
225A(a):—

“222. Public servant negligently omitting to arrest
or suffering to escape.—Whoever, being a public servant
legally bound to arrest any person or to keep him in
custody, negligently omits to arrest him or negligently
suffers him to escape from such custody, shall be punish-
able with imprisonment of either description for a term
which may extend to two years, or with fine, or with
both.”

(7if) Redraft of section 225, combining with it part of
section 225B:—

©“223. Rescue from lawful custody.—Whoever re-
scues, or attempts to rescue, any other person from
lawful custody shall,—

(a) if such person is in custody by reason of
conviction or charge or suspicion of a capital
offence, be punished with rigorous imprisonment
for a term which may extend to ten years, and shall
also be liable to fine;

(b) if such person is in custody by reason of
a conviction or charge or suspicion of any other
offence punishable with imprisonment for life or
for ten years or upwards, be punished with rigorous
imprisonment for a term which may extend to five
years, and shall also be liable to fine;

(¢) in any other case, be punished with imprison-
ment of either description for a term which may
extend to two years, or with fine, or with both.”

(iv) Redraft of section 225B, combining with it part of
section 225:—

““224. Resistance to arrest of another person.—
Whoever offers resistance or illegal obstruction to the
lawful arrest of another person shall be punished with
the punishment provided in section 223.”
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(») Redraft of section 224, combining with it part of
section 225B:— )

. “225. Escape from lawful custody.—Whoever. being
in lawful coustody, intentionally escapes or attempts
to escape from such custody shall,—

(a) if he is in custody by reason of a conviction
or charge or suspicion of an offence, be punished
with imprisonment of either description for a term

which may extend to two years, or with fine, or with
both;

(b) in any other case, be punished with imprison-
ment of either description for a term which may
extend to six months, or with fine, or with both.

Explanation.—The punishment in this section is in
addition to the punishment for which the person in cus-
tody was liable for the offence of which he was convicted,
or would have been liable on a conviction for the offence
with which he was charged or of which he was suspected,
as the case may be.”

(vi) Redraft of section 225B, combining with it part of
section 224 :—

“226. Resistance to arrest.—Whoever intentionally
offers resistance or illegal obstruction to his lawful
arrest shall be punishable with the punishment provided
in section 225.”

11.31. No change is needed in section 227.

11.32. Section 228 provides for wilful interruption of judicial
proceedings, not only before a court, but also before any other
public servant. We feel that the present maximum punishment
of six months’ imprisonment or one thousand rupees’ fine is not
adequate for dealing with serious cases, e.g., deliberate interrup-
tion of the proceedings of a Court of Justice. The punishment
provision may be amended to read “with imprisonment of either
description for a term which may extend to two years, or with
fine, or with both.”

11.33. We considered a suggestion that a new section to pu-
nish persons appearing drunk in courts should be inserted, but
did not accept it. The court can always order any such person to
remove himself, or be removed, from the court, and, if the case
is serious, the High Court can take cognizance of the offence
as a contempt of a subordinate court!.

1 7. The Contempt of Courts Act. 1952 (A Bill is pending to replace this Act, but it does not
affect the substance of the relevant provision).
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11.34, Another suggestion considered by us was that it
should be an offence for a person to take photographs in Court
without the Court’s permission. Reference was made, in this
connection. to the provision in England on the subject.! We
doubt if there is any real need for sucha provision. The Court
can maintain its dignity by ordering out the person who takes
photographs, and a penal provision on the subject is not re-
quired.

11.35. Section 229 will cease to be useful when the jury system
is completely abolished, and may be omitted.

11.36. We propose three additional sections in this Chapter,
penalising certain illegal acts which affects the proper adminis-
tration of justice. The first is interference with witnesses.

“229A. Interference with witnesses.—Whoever, by threats,
bribes or other corrupt means, dissuades or attempts to dis-
suade any person from giving evidence before a public ser-
vant legally competent to examine him as a witness, shall be
punished with imprisonment of either description for a term
which may extend to six months, or with fine, or with both.”

11.37. Another penal provision we consider necessary is in
regard to bail jumping. We notice that section 174 which punishes
non-attendance in obedience to an order received from a public
servant will not suffice, as it is applicable only where the public
servant orders a person to be present before him. In the Canadian
Criminal Code?, there is an express provision against bail jumping
which appears to be a suitable model. The new section may be
as follows:—

“229B. Failure by person released on bail or bond to
appear in Court.—~Whoever, having been charged with an
offence and released on bail or on his own bond fails without
sufficient causc (the burden of proving which lies upon him)
to appear in Court in accordance with the terms of the bond,
shall be punished with imprisonment of either description for
a term which may extend to one year, or with fine, or with
both.

Explanation.—The punishment under this section
is—
(a) in addition to the punishment to which the
offender would be liable on a conviction for the
offence with which he is charged; and

(h) without prejudice to the power of the Court
to order forfeiture of the bond.”
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1) Vexa- | 11.38. Apart from the powers of search and seizure conferred
;g;‘;zh on the police by the Criminal Procedure Code, various special
made and local laws confer similar wide powers on various law en-
with-  forcement officers. Some of these laws contain safeguards against
out rea- abuse of these powers in the shape of provisions penalising vexa-
5%‘}' tious and unreasonable searches, e.g., section 22 of the Central
Zro?md. Excises and Salt Act, 1944, section 136(1) of the Customs Act,

1962 and section 94 of the Gold (Control) Act, 1968. We think
a simple, general provision in the Penal Code to cover searches
under the authority of any law would be useful.! The new section

may be as follows:—

“229C. Vexatious search without reasonable ground.—
Whoever, being empowered by law to order or conduct search
of any place, vexatiously and without having a reasonable
ground for so doing orders or conducts such search, shall
be punished with imprisonment of either description for a
term which may extend to one year, or with fine, or with
both.”

1 Some of the European Criminal Codes contain such a provision, e. g., section 116 of
the Penal Code of Norway.




CHAPTER 12

OFFENCES RELATING TO CURRENCY NOTES,
COINS AND STAMPS

12.1. Chapter 12 deals exhaustively in as many as 24 sections
with offences relating to the counterfeiting, debasing or altering
of coin. both Indian and foreign, and the trafficking in counter-
feit or spurious coin. Analogous activities in respect of *‘stamps
issued by the Government of India for the purpose of revenue”
(including Indian postage stamps) and in respect of foreign
postage stamps are covered in ten sections.

12.2. Originally, the Penal Code did not make any specific
provision relating to the counterfeiting of currency notes, Indian
or foreign. The general provisions relating to forgery were con-
sidered applicable and sufficient to deal with such counterfeiters.
This was perhaps natural at a time when coin played a much more
vital and important part in the monetary system of the country
than currency notes. Legislation relating to paper currency.
however. goes back to 1861. Between that year and 1923, there
were as many as six Indian Paper Currency Acts, passed successi-
velv in 1861, 1871, 1882, 1905. 1910 and 1923. The last of these
Acts was repealed by the Reserve Bank of India Act, 1934 when
the duty and responsibility of issuing and regulating currency
notcs was entrusted to the Reserve Bank. In 1940. however, the
Government of India assumed the power and authority to issue
one rupee notes as legal tender in addition to the Reserve Bank
notes under the Currency Ordinance, 19401,

Forging or counterfeiting of currency notes and bank notes,
both Indian and foreign, and cther related offences, like posses-
sing counterfeit notes, using them as genuine, and possessing
insiruments material for forging such notes, were first brought
into the Penal Code by the Currency Notes Forgery Act. 1919.
Four sections, 489A to 489D, were added in Chapter 18, on the
basis that these offences were closely allied with forgery and
other offences relating to documents dealt with in that Chapter.
(Section 489E was added during the fast war by Act 6 of 1943
to deal with a comparatively trifling matter). In recent times,
criminal Courts are much more concerned with prosecutions
under these four sections than with prosecutions under all the
35 sections of Chapter 12 put together.

12.3. We propose that sections 489A to 489E should be put
in Chapter 12 where they rightly belong. The heading of the
Chapter should. in consequence, be changed to “Offences relating
to Currency Notes. Coins and Stamps”. We propose also
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that in view of their greater importance the sections relating to
currency notes should come first.

12.4. Section 439A which is the principal section in this group
punishes the counterfeiting of *“Currency Notes or bank notes™.
While there is no definition of “Currency Notes™ the cxpression
“bank note” is defined in an explanation as *‘a promissory note
or engagement for the payment of money to bearer on demand
issued by any person carrying on the business of banking in any
part of the world, or issued by or under the authority of any
State or Sovereign Power, and intended to he used as equivalent
to, or as a substitute for money”. This definition is compre-
hensive enough to cover all notes issued by the Reserve Bank of
India or by the Government of India, which are used as money
in the country, and also, notes issued by or under the authority
of the Government of a Foreign State used as money in that State.
Currency Notes, as commonly understood, are notes which are
in current circulation as money or, in other words, which are
legal tender, in the country in which they are issued.! Tt does
not appear that the intention or effect of the Explanation in
section 489A is to cover any other type of bank notes, if at all
it exists in a foreign country. So far as India is concerned, sincs
privale persons are prohibited? by the Reserve Bank of India Act,
1934 from issuing a Bill of Exchange, hundi, Promissory Note or
engagement for the payment of money payable to bearer on
demand, there can be no such “bank notes”. We propose,
therefore, to adopt a clear and simple definition of “currency
notes” in place of the lengthy definition of “bank notes” in the
existing Explanation, and to omit all reference to “bank notes”
in section 489A and the following sections.

12.5. The punishment prescribed at present for the offence
of counterfeiting currency notes is imprisonment for life or im-
prisonment of either description upto ten years to which fine
may be added. We consider that iife imprisonment is not
called for, but on the other hand. the possibility of imposing
simple imprisonment for a number of years should not be allowed.
The maximum punishment for the offence may be rigorous
imprisonment for fourteen years and fine.

12.6. The first section in the revised Chapter 12 will accor-
dingly read :—

“230. Counterfeiting currency notes.—Whoever counter-
feits, or knowingly performs any part of the process of counter-
feiting, any currency notes shall be punished with rigorous
imprisonment for a term which may extend to fourteen
years, and shall also be liable to fine.

1. Cf. section 1(2) of the (U. K.) Counterfeit Currency (Convention) Act. 1935 which

defines *“‘currency notes” as including any ‘“notes (by whatever name called) which are
legal tender in the country in which they are issued”.
2. Sec scctions 31 and 32, Reserve Bank of India Act, 1934.
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Explanation.—The expression ‘currency inotes means—
(i) any currency notzs of the Government of India;

(ii) any bank netes issued by the Reserve Bank of
India; and

(i) any notes (by whatever name called) issued by
_or on behalf of the Government of any country
outside India which are legal tender in that
country.”

12.7. Only a few formal changes are required in sections
489B, 489C and 489D, which will be numbered 231. 232 and
233 after they arc transposed to Chapter 12, These seciions
will read :

“331. Using as genuine counterfeit currency notes—
Whoever sells to, or buys or receives from, any other persorn,
or otherwise traffics in or uses as genuine, any counterfeit
currency notes, knowing or having reason to believe the
same to be counterfeit, shall be punished with rigorous
imprisonment for a term which may extend to fourteen years,
and shall also be liable to fine.

232. Possession of counterfeit currency notes.—Who-
ever has in his possession any counterfeit currency note,
knowing or having reason to believe the same to be counter-
feit and intending to use the same as genuine or that it may
be used as genuine, shall be punished with imprisonment of
either description for a term which may extend to seven
years, or with fine, or with both. .

233. Making or possessing instruments or inateriuls
for counterfeiting currency notes.—\Vhoever makes, or per-
forms any part of the process of making, or buys or sells or
disposes of, or has in his possession, any machinery, instru-
ment or material for the purpose of being used. or knowing
or having reason to believe that it is intended to be used, for
counterfeiting any currency note, shall be punished with
rigorous imprisonment for a term which may extend to four-
teen years, and shall also be liable to fine.”

12.8. While section 489A makes the counterfeiting of currency
notes punishable with imprisonment for life, section 489E imposes
a small fine of not more than Rs. 100 on a person who makes a
document *“‘so nearly resembling a currency note as to be caul-
culated to deceive’” the unwary individual. Tt is doubtful if this
section has at present any practical use. However, we see no
harm in retaining it, but we propose increasing the maximum
fine under sub-section (1) to Rs. 200 and that under sub-section
(2) to Rs. 500. The words “*or bank note” occurring in sub-
section (1) and the marginal heading will be omitted.

Scctions
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12.9. We now proceed to consider the group of sections in
Chapter 12, sections 230 to 254, which deal with offences relating
to coins. A noticeable aspect of the scheme of these sections
is the distinction drawn between ‘coins’ in general and ‘Indian
coins’.  Apparently, the maker of the Code were of the view that
the offences when committed in relation to Indian coins were
more reprehensible than when they related to non-Indian coins.
This is reflected in the elaborate method of providing two diffe-
rent sections for each distinct offence, one relating to ‘Indian
coins’ and carrying a severe punishment, and the other relating
to ‘coins’ with a comparatively lighter punishment.

12.10. This distinction was, no doubt, important at the time
when the Code was first drawn up. There were then a number
of Indian States some of which had their own coinage. This
condition no longer exists. Counterfeiting of non-Indian Coins
should no doubt continue to be punishable; but it is not necessary
to have two sets of provisions to deal with Indian and non-
Indian coins separately. We would, therefore, recommend that
cach pair of sections dealing with one particular offence be
combined into one.

12.11. As for punishment, we feel that a scale of punishment
somewhere in between the comparatively light punishment pres-
cribed for non-Indian coins and the more severe one provided
for in the case of Indian coins, would be suitab'e. In this context,
one must also keep in mind the diminishing importance of coins
in the monetary system as compared with currency notes and
the resulting lack of incentive to counterfeit coins.

12,12, Further, we feel that the scheme of sections 489A
to 489D dealing with offences relating to currency notes should
be followed here also, as the former is much simpler and the
provisions better drafted.

12.13. section 230 defines ‘coin’ and ‘Indian coin’. In view
of our proposal! to do away with the distinction between Indian
coins and foreign coins, this section may be revised as follows :—

“235. Coin defined—Coin is metal used for the time
being as money, and stamped and issued by the authority
of the Government of India, or of the Government of a
country outside India, in order to be so used.

Explanation.—Metal which has been stamped and issued
by the authority of the Government of India in order to
be used as money shall continue to be coin for the purposes
of this Chapter, notwithstanding that it may have ceased to
be used as money.”

1. See paragraph 12.10 above.
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The illustrations to section 230 are unnecessary. Some of
them deal with coins which are now obsolete, and none of them
throws any special light on the definition. We, therefore, recom-
mend the deletion of all illustrations to the section.

12.14. Sections 231 and 232 deal with the offence of counter-
feiting ‘coins’ and ‘Indian coins’ respectively. They should be
combined into one section. The punishment provided for in
section 231 appears sufficient. In view of the definition! of
“‘counterfeit”, the Explanation to section 231 is not of any prac-
tical use and may safely be omitted.

12.15. Section 233 deals with the offence of making or selling
instruments for counterfeiting ‘coins’, and section 234 deals with
the same offence in relation to Indian coins. These sections may
be combined. Further, section 235 which deals with the offence
of possessing such instruments may also, fotlowing the scheme of
the provisions dealing with the counterfeiting of currency notes2,
be incorporated in the same section.

12.16. Section 236, which deals with the abetment of the
counterfeiting of coins performed outside India, should be
omitted, as section 108A covers the situation contemplated in
this section.

12.17. Sections 237 and 238 dealing with import and export
of counterfeit coins may be combined into one section, with pro-
vision for imprisonment upto seven years.

12.18. Sections 239 and 240 deal with the offence of ‘deli-
very’ of counterfeit coin. Section 241 deals with the ‘delivery’
of counterfeit coins which the offender did not know to have
been counterfeited at the time they came into his possession,
These may be combined into one section, with one punishment of
seven years’ imprisonment. The wording of the sections should
also be changed, to bring them in conformity with section 48983
which deals with a similar offence relating to counterfeit currency
notes.

12.19. Sections 242 and 243 dealing with possession of coun-
terfeit coins may be combined into one section, with provision
for imprisonment upto five years. The present sections des-
cribe the mens rea as “‘fraudulently or with intent to defraud”.
We propose to follow the language of the corresponding section#*
relating to currency notes, as it is more precise than the present
wording.

1. Section 28.

2. Section 489-D (renumbered 233 above).

3. Renumbered 231; see paragraph 12.7 above.
4. Scction 4390 (renumbared 232).
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12.20. Section 244 relates to employees in mints and section
245 deals with taking out coining instruments from mints. These
sections do not require any change.

12.21. Sections 246 1o 254 deal with altering the weight. com-
position or appearance of coins. They were important when
costly metal was used in the minting of coins. The present
position is quite different. and nobody would take the trouble
of trying to uiter the weight or composition of the coins which
are in use at present.  These sections are out of date and may be
omitted.

12.22. In the light of the above discussion. sections 231 to
251 may be replaced by the following sections i—

<230, Counterfeiting  ccins.—Whoever counterfeits, or
knowingly performs any part of the process of counterfeiting.
any com. shall be punished with imprisonment of either
description for a term which may extend to seven years, and
shall also be lable to fine.

237, Using as genuine counterfeit coin—Whoever sclls
1o or buys or receives from any other person. or otherwise
traffics in or uses as genuine any counterfeit coin, knowing
or huving reason to believe the same to be counterfeit. shall
be punished with  imprisonment of either description
for a term which may extend to seven years, and shall also be
liable to fine.

238, Possession  of  counterfcit  coin.—Whoever has
in his possession any counterfeit coin.  knowing or
having reason to believe the same to be counterfeit and
intending 1o use the same as genuine or that it may be used
as genuine. shall be punished with imprisonment of either
description for a term which may extend to five years, or with
fine. or with both.

239, Making or possessing instruments or materials for

counterfeiiing cein—Whoever makes, or performs any
rart of the process of making. or buys or seils or disposes of.
or has in his possession any machinery, instrument, or material
for the purpose of being used. or knowing or having reason
to belicve that it is intended 1o bte used, for counterfeiting any
coin, shall be punished with imprisonment of either descrip-
tion for o term which may extend to five years. and shall also
be liable to fine.

240, fiopori 0 expori of counterfeit  coin.—Whoever
imports inte Jndia or exports therefrom any counterfeit coin,
knowing or having reason to believe that the same is a counter-
feit coin, shall be punished with imprisonment of either
description for a term which may extend to seven years, and
shall alse be Hable to fine.
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241, Person emploved in mint causing coin to be of diffe-
rent weight or composition from that fixed by law.—Whoever,
being employed in any mint lawfully established in India,
does any act, or omit what he is Jegally bound to do, with the
intention of causing any coin issued from that mint to be of a
cifferent weight or composition from the weight or composi-
tion fixed by law, shall be punished with imprisonment of
cither description for a term which may extend to seven years,
and shall also be liable to fine.

242, Unlawfully taking coining instrument Jrom mint,.—
Whoever, without lawful authority, takes out of any mint
lawfully established in India, any coining tool or instrument,
shall be punished with imprisonment of cither description

for a term which may extend to seven years, and shall also be
liable to fine.”

12.23. Before considering the next group of sections relating
to revenue stamps, we would suggest the insertion of a new
section relating (o coin. With increasing mechanisation
the use of automatic vending machines for selling various articles
and even services or for collecting fares and tolls is bound to
come into vogue in the near future. Such machines are usually
operaled by inserting the requisite coin, or other valuable token.
Experience of other countries shows that the machine, or rather
its owner, is cheated by dishonest persons inserting ‘slugs’ instead
of coins.  Such conduct is harmful and dishonest. and should be
made punishable as has been done in some countries. We see,
for instance, section 397 of the Canadian Criminal Code which
makes it an offence for any one “who fraudulently inserts or uses
in a machine that vends merchandise or services or collects
fares or tolls, anything that is intended to pass for the coin or the
token of value that the machine is designed to receive in exchange
for the merchandise, service, fare, or toll, as the case may be.”
We would, therefore, recommend the insertion of a new section
to deal with this offence. Punishment of imprisonment upto
one year, or fine, or both, will suffice for the offence. The new
provision may be as follows :—

“243. Dishonest use of slugs in vending machines.—
Whoever dishonestly inserts or uses in a machine which sells
goods or services or collects fares or tolls, anything that is
intended to pass for, but is not the coin or the token of value
that the machine is designed to receive in exchange for the
goods. services, fare or toll, as the case may be, shall be
punished with imprisonment of either description for a term
which may extend to one year, or with fine, or with both.”

12.24. Sections 255 to 263 deal with the counterfeiting of,
and connected offences relating to, “stamps issued by Govern-
ment for the purpose of revenue”. As “Government” means
the Government of India or any State Government, the sections
apply in relation to all revenue stamps, whether State or Central.
By virtue of section 17 of the Indian Post Office Act, 1898, Indian
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postage stamps (including impressions produced by franking
machines) are deemed to be such revenue stamps within the mean-
ing of section 255 et. seg. Then, sub-section (4) of section 263A
makes the preceding sections applicable also in relation to foreign
postage stamps.

12.25. No substantial change appears necessary in these
nine sections. However, a considerable shortening of the
language of these sections can be achieved;in particular, the
repetition in each section of the words ‘stamp issued by the
Government for the purpose of revenue’ can be avoided by using
the term ‘revenue stamp’ with a definition in the first section.
We also propose that these sections may be revised on the
same lines as the sections relating to coin.

12.26. In section 255, the severe punishment of imprisonment
for life appears to be unnecessary; rigorous imprisonment upto
ten years should be adequate. In view of the clear definition of
“counterfeit” in section 28 of the Code, the Explanation to sec-
tion 255 is not necessary and may safely be deleted.

12.27. Section 256 deals with the possession of instruments
or material for counterfeiting, and section 257 with the sale of
such instruments. These two sections may be combined into
one. Further, the language of the corresponding section regard-
ing currency notes—section 489D —appears to be simpler, and
could be followed with advantage.

12.28. Sections 258, 259 and 260 deal with the sale, possession
and use of counterfeit stamps. The three sections may be
combined into one.

12.29. Sections 261 to 263 require no change of substance.

12.30. In the light of the above discussion, sections 255 to
263 may be revised and re-numbered as follows :—

“344. Counterfeiting revenue stamp.—Whoever counter-
feits, or knowingly performs any part of the process of counter-
feiting, any revenue stamp shall be punished with rigorous
imprisonment for a term which may extend to ten years and
shall also be liable to fine.

Explanation.—The expression ‘revenue stamp’ means
a stamp issued by Government for the purpose of revenue.

245, Making or possession or sale of instruments or
materials for counteifeiting revenue stamp.—Whoever makes,
or performs any part of the process of making, or buys or
sells, or disposes of, or has in his possession, any machinery,
instrument or material for the purpose of being used, or
knowing or having reason to believe that it is intended to be
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used, for counterfeiting any revenue stamp, shall be punished
with imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.

246. Sale, use and possession of counterfeit revenue
stanip.—Whoever—

(a) sells, or offers for sale, any stamp which he
knows or has reason to believe to be a counterfeit
revenue stamp, or

(b) has in his possession any stamp which he knows
to be a counterfeit revenue stamp, intending
to use or dispose of the same as genuine, or

(c) uses as genuine any stamp, knowing it to be a
counterfeit revenue stamp,

shall be punished with imprisonment of either description
for a term which may extend to seven years, or with fine, or
with both.™

247. Effacing, writing or removing revenue stamp with
intent to cause loss to Government.—Whoever, fraudulently
or with intent to cause loss to the Government, removes or
effaces from any substance bearing a revenue stamp, any
writing or document for which such stamp has been used,
or removes from any writing or document, a revenue stamp
which has been used for such writing or document, in order
that such stamp may be used for a different writing or docu-
ment, shall be punished with imprisonment of either des-
cription for a term which may extend to three years, or with
fine, or with both.

248. Using revenue stamp known to have been before
used.—Whoever, fraudulently or with intent to cause loss to
the Government, uses for any purpose a revenue stamp which
he knows to have been before used, shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both,

249. Erasure of mark denoting that stamp has been
issued.—Whoever—

(a) fraudulently or with-intent to cause loss to the
Government, erases or removes from a revenue
stamp, any mark put or impressed upon it for
the purpose of denoting that the stamp has been
used, or

(b) knowingly has in his possession or sells or dis-
poses of any such stamp from which such
mark has been erased or removed, or

(c) sells or disposes of any such stamp which he
knows to have been used,
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shall be punished with imprisonment of either description
for a term which may extend to three years, or with fine, or
with both.”

12.31. Section 263A prohibits dealings in “fictitious” postage:
stamps. The distinction between counterfeit stamps and fictitious
stamps appears to be that if’ a person uses a stamp resembling a
stamp in general, but not resembling a particular stamp actualiy
in use. then it would not be counterfeiting, but it would be wing
a fictitious stamp.  Secondly. though imitation is required for
the offence of making a fictitious stamp, a close rescmblance
(as is required in counterfeiting) is not necessary. Lastly. inten-
tion to deceive is not necessary in the case of an offence against
this section. As the potentiality for mischief of such acts is
much less than counterfeiting postage stamps. the offence
of making. using or possessing fictitious stamps is punishable
only with a small fine. The language used in section 263A is
wide enough to cover cven serious acts of counterfeiting: but.
obviously. the intention is to cover only acts which do not fall
within the more serious offence of counterfeiting.

12.32. We do not consider it necessary to disturb the section
since it has seldom, if ever, been invoked. But we propose to
simplify the definition of ‘fictitious stamp’ given in sub-section
(3). Sub-section (4) which makes this section as well as the nine
preceding sections applicable in relation to foreign postage
stamps should be put in a separate section. Further, the marginal
note to the section should contain the word ‘postage’, as the
section deals with postage stamps only.

12.33. Section 263A may be replaced by two sections as
follows :—

“250. Application of preceding sections to foreign postage
stamps.—The provisions of sections 244 to 249, both inclu-
sive, apply in relation to postage stamps issued by the Govern-
ment of a foreign country as they apply in relation to revenue
stamps.

251, Prohibition of fictitious postage stamps.—(1} Who-
ever—

(a) makes, knowingly utters, deals in or sells any
fictitious postage stamp, or knowingly uses
for any postal purpose any such stamp, or

(b) has in his possession, without lawful excuse,
any such stamp, or

(¢) makes, or, without lawful excuse, has in his
possession, any die, plate, instrument or material
for making any such stamp,
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shall be punished with fine which may extend to two hundred
rupees.

(2) Any such stamp. die, plate, instrument or materials
in the possession of any person for making any fictitious
postage stamp may be seized and, if seized, shall be forfeited.

{3) In this section, “fictitious postage stamp’ means any
stamp falsely purporting to be issued by the Government
of India or.of a foreign country for the purpose of denoting
a rate of postage. or any facsimile or imitation or representa-
tion, whether on paper or otherwise, of any stamp issued by
such Government for that purpose.™



CHAPTER 13
OFFENCES RELATING TO WEIGHTS AND MEASURERS

Sections 13.1. The four main offences relating to weights and measures
32;_ R‘eff are made punishable in Chapter 13 of the Code. These are
commenda. {raudulent use of a false weighing instrument, fraudulent use
ton for  of a false weight or a false measure of length or capacity, posses-
increasing  sing such instrument, weight or measure, and making or selling
punish- such instrument, weight or measure. The maximum punishment
ment. under any of the four sections is imprisonment upto one year.
Since these offences are committed frequently and with impunity by
unscrupulous traders in relation to commodities of every day use,
thereby causing much hardship to people, especially to the poorer
sections, we feel that the offenders merit deterrent punish-
ment. We would, therefore, suggest that the maximum punish-
ment of one year's imprisonment now provided under these
" sections should be increased to two years.
ét:?éolga(\);lss 13.2. We find that the State laws dealing with weights and
- measures also contain penal provisions which cover the kind of
acts punishable under sections 264 to 267. We give below,
by way of sample, an analysis of the provisions in the Punjab
Weights and Measures (Enforcement) Act, 1958 —
Section Gist of offence Punishment
1 2 3

Section 23. Selling or delivering, in course of For first offence—fine upto Rs.

trade or commerce, any article by
other than

2000; for second or subsequent
offence imprisonment upto 3

weight or measure

standard weight or measure. months, or fine, or both.
Scction 24. Selling unverified  or unstamped Fine upto Rs. 2000.

commercial weights or measures

or measuring instruments.
Section 25. Using in trade or commerce, or For first offence—fine upto Rs.

having in possession for such use, 2000; f01j second or subscquent

unverified or unstamped weights. offence imprisonment upto 3

months, or fine, or both.

Section 26. Manufacturing or repairing or selling Imprisonment upto 3 months, or

Section 27.

commercial weights and measures
without licence.

Contravening notification prescribing
the use of weights only, or measures
only, in specified trade or com-
merce.

fine upto Rs. 2000, or both.

Fine upto Rs. 2000.
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Section 28. Selling, or having in possession for Fine upto Rs. 2000.
sale, articles in sealed containers
without marking of weight or
measure on the containers.

Section 29, Fraudulently using standard weights  Imprisonment upto one year, or
. and measurcs knowing them to fine upto Rs. 2000, or both.

be false.

Section 30. Being in possession of commercial  Imprisonment upto
weight or measure, knowing the or fine upto Rs. 2000,
same to be false and intending
that the same may be fraudulently
used.

one year,
or both.

Section 31. Making, selling  or dispersing  of Imprisonment upto one year, or
standard weights or measures etc. fine upto Rs. 2000, or both.

knowi_ng the same to be false or
knowing that the same may be or is
likely to be used as trye.

Section 32. Delivering in sale article by short Fine upto Rs. 2000.
weight or measure.

Section 33. Forging or counterfeiting  stamps Imprisonment upto one year, or
used for stamping weights and fine upto Rs. 2000, or both.

measures etc., or knowingly using,
selling or disposing of such false
stamps on it.

Section 34, Refusing or neglecting to produce Fine upto Rs. 2000.
weights and  measures etc, for
inspection.

Section 33, Inspector knowingly stampingjweight Imprisonment upto one year, or

Or measure in contravention of the fine, or both.
Act.

13.3. 1t will be noticed that the State Acts are mainly de-
signed to enforce the central legislation! establishing standard
weights and measures, Prosecutions for offences against these
Acts can be instituted only with the sanction of the State Con-
troller of Weights and Measures or other competent authority,
A private person’s right to make a complaint about such mis-
conduct ought to be retained, and that is one reason for main-
taining the provisions in the Penal Code. Further, the State
Acts do not impose a severe punishment; none of them, we find,
imposes more than one year's imprisonment. In view of the
need to treat these offences more severely, we consider it desir-
able to retain sections 264 to 267 of the Penal Code with the
amendment already indicated.

I. The Standards of Weights and Measures Act, 1956 (R9 of 1956.)

Code pro-
v isions
should be-
retained.
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CHAPTER 14

OFFENCES AFFECTING PUBLIC HEALTH, SAFETY,
CONVENIENCE, DECENCY AND MORALS

14.1. A ‘public nuisance’ is defined in section 268 of the
Code as “an act or omission which causes any common injury,
danger or annoyance to the public or to people in general who
dweil or occupy property in the vicinity”.  Speaking
generally, such acts arise out of careless or callous disregard
of other people’s welfare or convenience. The sections that
follow mention specific instances of such conduct which are
expressly made punishable, such as, the negligent spreading of
an infectious disease, adulteration of food or drink or drugs,
the fouling of a public spring or reservoir, endangering human
life by rash driving or careless navigation, or negligent keeping
of explosives or dangerous animals. In modern times. such
careless conduct is likely to cause a lot of harm to a lot of people,
and should be regarded as truly anti-social; and viewed m that
light, the punishment provided by the Code for such anti-social
conduct is. we think, inadequate. Mostly, the maximum pu-
nishment is imprisonment for six months, and in some cases,
it is less: only in two cases does it exceed six months’ imprison-
ment. We find. that the special Acts dealing with such offences
do provide deterrent punishment, and it 1s proper that our
Penal Code should treat these offences in a similar manner.
We propose, therefore, to raise the maximum punishnient con-
siderably for most of the offences.

14.2. Section 268 defines ‘public nuisance’ in a very gencral
and comprehensive manner. In fact, the definition is so wide
that it could be said that many of the offences described in
detail in the subsequent sections are merely particular instances
of public nuisance. Accordingly, the penal provision in section
290 prescribes the punishment for public nuisance “in any
case not otherwise punishable by the Code™. Instead of de-
fining the offence at the beginning of the Chapter and prescrib-
ing the punishment practically at the end of it, we suggest that
it would be clearer to bring them together in one section at the
beginning. The punishment of fine provided in section 290
which is now limited to Rs. 200, may, we suggest, be unlimited.
The revised section may be as follows :—

268, Public nuisance.—(1) Whoever does any act or
is guilty of an illegal omission which—

(a) causes any common injury, danger or annoyance
1o the public or to the people in general who dwell or
occupy property in the vicinity, or
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(b) must necessarily cause injury, obstruction,
danger or annoyance to persons who may have occasion
to use any public right, commits a public nuisance.

Explenation : Any such act or illegal omission is not
excusable on the ground that it causes some convenience or
advantage.

(2) Whoever commits a public nuisance in any case
not otherwise punishable by this Code, shall be punished
with fine.”

14.3. Sections 269 and 270 deal with the spreading of in-
fectious diseases dangerous to life—section 269, when it is done
“unlawfully or negligently” and section 270, when it is dene
“malignantly”.

With regard to the first type of /mens rea, there has been
some doubt about the meaning of “‘unlawfully”. The under-
Iying idea is that when the person acts without lawful excuse.
As regards the second section, there seems no point in using a
word like “malignantly” which has a condemnatory overtone.
The distinction should, as usual, be between negligent acts and
intentional acts, the latter being punishable more severely than
the former. The punishments provided in both sections require
to be enhanced. We propose to combine the two sections in
one. reading as follows :—

©269. Act likely 1o spread infection of disease dangerous
to life.—Whoever does any act which is, and which he knows
or has reason to believe to be, likely to spread the infection
of any disease dangerous to life, shall be punished—

(a) if he does such act negligently, with imprison-
ment of cither description for a term which may extend
to onc vyear, or with fine, or with both;

{b) if he does such act intentionally, with imprison-
ment of either description for a term which may extend
to threc years, or with fine, or with both.”

14.4. No changes are required in section 271.

14.5. The next five sections deal with the anti-social and
reprehensible offences of adulteraiing food or drink and drugs.
While the definition of all the offences is comprehensive and
clear and does not require any modification, we propose that
the punishment provided in each of these sections should be
increased to ‘“‘three years, or with fine, or with both™.

14.6. Section 277 punishes the “corrupting or fouling” of
a public spring or reservoir, but does not expressly speak of a
public well. It would be useful if a well is specifically men-
tioned. On the cther hand, the archaic word “‘corrupting™ is
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redundant and may be deleted. The punishment should be
increased to imprisonment upto six months, or unlimited fine,
or both. The section may be revised as follows :—

“277. Fouling water of public spring, well or reserveir.—
Whoever voluntarily fouls the water of any public spring.
well or reservoir, so as to render it less fit for the purposes
for which it is ordinarily used, shall be punished with im-
prisonment of cither description for a term which may ex-
tend to six months, or with fine. or with both™.

14.7. Section 278 punishes those who vitiate the atmosphere.
but the punishment is only “fine which may extend to five hund-
red rupees”. This is inadequate. and we recommend that these
words may be replaced by “imprisonirent of either description
for a term which may extend to six months, or with fine, or with
both™.

14.8. Section 279 deals with the offence of rash driving of a
vehicle on a public way. We propose to make the fine under
this section unlimited by omitting the words “"which may ex-
tend to one thousand rupees’.

14.9. There is. however, no provision corresponding to
section 282 under which carrying passengers in a boat which is
unsafe either because of its condition or because of its load is
an offence. A similar provision should, in our opinion, be
made for taking on the road an unsafe vehicle, and we suggest
the addition of a new section 279A as follows:—

“279A. Driving unsafe or overloaded vehicle on a public
way.—Whoever knowingly or negligently drives any vehicle
on a public way when that vehicle 1s in such a state or so
loaded as to endanger life, shall be pumished with imprison-
ment of either description for a term which may extend to
six months,Jor with fine, or with both.”

14.10. Sections 280 to 283 are designzd to ensure public
safety on waterways. While the punishment under section 28|
is justifiably severe, that under the other three sections is mild
and should be increased by making the fine unlimited. In

sections 280 and 282, the words “which may extend to one

thousand rupees” should be omitted: and in section 283, the
words “‘which may extend to two hundred rupees™ should
be omitted.

14.11. The same amendments are required in section 284
to 290.

14.12. No amendment is required in section 291.
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14.13. Section 292 punishes the sale of obscene books,
section 293 punishes the sale of obscene objects to young per-
sons. and section 294 punishes obscene acts in public and also
the singing of obscene songs in or near a public place.

Section 292 has been exicnsively amended very recently.!
An attempt has been made to lay down a test of obscenity, but
since the words used are the same as Judges have, before
now, used in their judgments, it does not seem that the concept
of obscenity has become any clearer. the practical problem
still being the difficulty of deciding whai is ‘lascivious’ and what
‘appeals to the prurient interest’, and what does or does not
‘lend to deprave or corrupt’. Only the actual working will
show wiiether the amendment is useful to the Courts. More
important than this attempted definition is the new exception.
which allows a defence on the ground that the ‘publication
is in the interest of art or science or literature or learning'.
This will actually turn on expert evidence, and it seems to have
been assumed that such expert evidence would be permissible
under section 45 of the Evidence Act. The assumption is pro-
bably well-founded, but it would be safer if, in the section itself
a provision is specifically made for admission of expert evidence.
We propose that the following sub-section may be added? to
section 292 .

“Where, in any prosecution under this section, the
question is whether the publication of any book, pamphlet.
paper. writing, drawing, painting, representation or figure
is in the interest of science, literature, art or learning or
other object of general concern, the opinicn of experts as
to its scientific, literary, artistic, academic or other marits
may be admitted in evidence.”

14.14. Section 293 needs no change.

14.15. The punishment provided in section 294 for singing
obscenc songs is imprisonment upto three months. We think
that imprisonment 1s hardly necessary for such an offence,
and propose to limit the punishment to a fins not exceeding
one thousand rupees.

14.16. The last section in this Chapter (294A) prohibits
lotteries except those run or authorised to be run by the State
Goveranment. No indication is given of the circumstances in
which the State Government may authorise a lottery, and
this kind of power entrusted to the State Government may
bz open to objection. We think it proper that broad guide-
hnes should be inserted in this provision, to assist the State
Goverament in deciding when to authorise a lottery. A lottery
in aid of a charity, for instance, may well be authorised, and
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so might a lottery confined to a small group or a lottery inci-
dental to an entertainment, if there be no other objectionable
features about it. We are suggesting that the State Govern-
ment should be guided by such considerations although, of
course, the discretion of the State Government is not to be
unduly restricted.

14.17. We also propose that the provision in section 294A
should be amplified, and certain acts concerning the keeping
of a lottery office or the running of a lottery should be specified
and expressly made punishable. The new section should, we
think, read thus —

“294A. Offences in connection with lotteries.—(1) Who-
ever, in connection with any lottery promoted or proposed
to be promoted, whether in India or elsewhere—

(a) prints any tickets for use in the lottery; or

(by sells or distributes, or offers or advertises for
sale or distribution, or has in his possession for the
purpose of sale or distribution, any tickets or chances
in the lottery; or

(c) prints, publishes or distributes, or has in his
possession for the purposes of publication or distri-
bution—

(i) any advertisement of the lottery; or

(i) any list, whether complete or not, of prize
winners or winning tickets in the lottery; or

(iii) any such matter descriptive of the drawing
or intended drawing of the lottery, or otherwise
relating to the lottery, as is calculated to act as an
inducement to persons to participate in that lottery
or in other lotteries; or

(d) brings, or invites any person to send, into
India for the purpose of sale or distribution any ticket
in, or advertisement of, the lottery; or

(¢) sends or attempts to send out of India any
money or valuable thing received in respect of the sale or
distribution, or any document recording the sale or dis-
tribution or the identity of the holder, of any ticket
or chance in the lottery; or

(f) uses any premises, or causes or knowingly
permits any premises to be used, for purposes con-
nected with the promotion or conduct of the lottery;
or

(g) causes, procures or attempfs to procure any
person to do any of the above-mentioned acts,
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shall be punished with imprisonment of either description
for a term which may extend to six months, or with fine,
or with both,

(2) Nothing in this section applies in relation to a lot-
tery which is a State lottery or is authorised by the State
Government.

(3) The State Governments may authorise a lottery
with reference to this section, where it is satisfied that—

(a) the profits of the lottery are to be appropriated
towards any charitable purpose; or

(b) participation in the lottery is confined to
the members of a society or other group of persons, and
i1s not open to the public; or

(¢c) the lottery is incidental to an entertainment;
or

(d) it is otherwise in the public interest to authorise
the lottery.”
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CHAPTER 15
OFFENCES RELATING TO RELIGION

15.1. Originally, the Code formulated four offences relating
to religion and made them punishable under four sections in
Chapter 15. The first deals with damaging or defiling a place
of worship or a sacred object with intent to insult the religion
of a class of persons; the second. with disturbing a religious
worship or ceremony; the third, with trespass in any place of
sepulture or place where funeral ceremonies are proceeding:
and the last, with utterances in the presence of another person
with the intention of wounding the religious feelings of that
person. Later on, it was found that there was no legal provi-
sion to punish a person who deliberately wounded the religious
feelings of a class of persons by speech or written publication.
A new section 295A was added in 1927 in the Code, which
made it an offence to insult the religion of any class of citizens
by spoken or written words, if it was done with the “deliberate
and malicious intention of outraging the religious feelings”
of that class.

15.2. This is a necessary and salutary provision, but it is
needlessly hedged in by too many conditions. [t is not clear
what the import of the word ‘malicious’ is ; when there is a
‘deliberate’ intention to outiage the religious feeling of a class
of citizens, the state of mind is reprehensible enough to merit
severe punishment. Secondly, it is noticed that while secticn
207 and 298 refer tc wounding the feelings of any person,
section 295A refers to cutraging the feclings of a class. There
seems to be no particular point in varying a material expression.
We therefore, propose 1o amend section 295A by describing the
mens rea as -*with the deliberate intention of wounding the
religious feelings™ etc.

15.3. The other sections in this Chapter do not requirc any
modification.
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CHAPTER 16
OFFENCES AFFECTING THE HUMAN BODY

16.1. Chapter 16 covers a wide range of offences affecting
the human body, extending from the petty offences of assauit
and wrongful restraint at one end to the heinous crimes of
rape and murder at the other. These are grouped under seven
heads, the first and foremost being offences affecting life, and the
next offences relating to infants and the unborn. Then follow
causing hurt to the body, wrongful restraint and wrongful

confinement, criminal force and assault. kidnapping and abduc-"

tion, and finallv. rape and unnatura! offences.

Offences affecting Life

16.2. Sections 299 and 300 define the offences of murder
and culpable homicide not amounting to murder. An authority
of the eminence of Sir James Stephen criticised the drafting of
these sections in the following terms! :—

“The definitions of culpable homicide and murder
are, | think. the weakest part of the Code. They are
obscure. and it is obvious to me that the subject has not
been fully thought out when they were drawn. Culpable
homicide is first defined, but homicide is not defined at
all, except by way of explanation to culpable homicide.
Moreover, culpable homicide, the genus, and murder, the
species. ure defined in terms so closely resembling each
other that it is difficuit to distinguish them.”

16.3. We do not think there is very much substance in the
first two points made by Stephen. Such obscurity as might
have been initially felt in interpreting the definitions—Stephen’s
criticism daftes back to 1883—is hardly felt now after they have
been expounded and clarified by dozens of authoritative judicial
devisions,  There was, and is, no need to define a word like
‘homicide’, which is obviously used in its ordinary signification
of causing the death of a human being. (Explanation 3 to which
Stephen apparently refers is of course not a definition of homi-
cide but furnishes a guide to help decide a border line case).
The act which causes death is ‘culpable’ when it is done with
the intention or knowledge specified in section 299; and, sub-
ject to the five exceptions set out in the second half of section 300
the act amounts to murder, if done with the intention or know-

ledge specified in the first half of that section. “The difficulty

1. Stephen, History of the Criminal Law of England, Vol. 3, page 313.
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of these sections”, as Stephen himself emphasises, “is that the
definitions of culpable homicide and murder all but repeat
each other; but not quite, or at least, not explicitly.1”

16.4. The crux of Stephen’s objection is the repetition,
“not quite”, of certain ideas in the two definitions, “‘in terms
so closely resembling each other that it is difficult to distinguish
them.” The obvious repetition occurs in the very first limb
of the two definitions. Thus, under section 299, *‘whoever
causes death by doing an act with the intention of causing death
.. .commits the offence of culpable homicide; and under
section 300, “except in the cases hereinafter excepted. culpable
homicide is murder, if the act by which the death is caused is
done with the intention of causing death.” The repetition
of the same idea, with an “elegant variation™ in the form of
expressing it, perhaps helps to indicate that the same act done
with the same intention will ordinarily be punished as murder
under section 302, but as culpable homicide not amounting to
murder under the first part of section 304 if it is covered by
one of the five exceptions set out in section 300.

The second limb of the definition of culpable homicide
rests on “the intention of causing such bodily injury as is likely
to cause death™™. In the definition of murder, this limb has
two branches, marked secondly and rthirdly, respectively. The
first branch covers the case where the intention is to cause *‘such
bodily injury as the offender knows is likely to cause the death
of the person to whom the harm is caused”. (Hlustration (b)
explains the special point sought to be made in the underlined
words). The second branch covers the case where “the bodily
injury intended to be inflicted is sufficient in the ordinary course
of nature to cause death”. It could be said with justification
that the distinction between a bodily injury which is likely to
cause death and a bodily injury which is sufficient in the ordi-
nary course of nature to cause death is very subtle, if not ob-
scure, and creates considerable difficulty when applied to con-
crete situations. The courts, however, have resolved the
difficulty by saying (to put it broadly} that if the probability of
death resulting from the injury is of a high degree, then it is
murder, and if the probability is not so high, then it is culpable
homicide not amounting to murder,

Finally, we may ccmpare the third limb of the definition
of culpable homicide with the fourth clause of the definition
of murder. 1t is culpable homicicc if the act is done with the
knowledge that such act is likely to cause death: but it is mur-
der. if it is done with the knowledge that it is so imminently
dangerous that it must in all probability cause death, or such
bodily injury as is likely to cause death, and the act is com-
mitted without any excuse for incurring the risk of causing
death of such bodily injury. The distinction between the two is

1, Ibid, page 314.
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clear enough, and the additional circumstances necessary to
make it murder are expressed without any obscurity. Here
also in a concrete case, the degree of probability willl be relevant
for deciding between a mere likelihood of causing death by the
reckless act and the reckless act being imminently dangerous.

16.5. Stephen’s observation that the two sections make
culpable homicide the genus and murder a species, and
define them accordingly, cannot be gainsaid. But what
is sought to be achieved by the two sections is primarily
a definition of murder as one species of the genus culpable
homicide, and then a definition of the other species of the
same genus, namely, culpable homicide not amounting to mur-
der. It is the latter offence for which punishment is provided
in the two paragraphs of section 304.

Each of the five exceptions.in section 300 states that culpable
homicide (as defined in section 299) is not murder if death is
caused in the circumstances specified in that exception. It
leaves it to be implied that, in those circumstances, the act is
culpable homicide not amounting to murder. Similarly, it is left
to a process of deduction that when an act is done with the
intention or knowledge specified in the second or third limb
of section 299, but that intention or knowledge does not come
up to the level specified in the second, third or fourth clause of
section 300, the offence committed is culpable homicide not
amounting to murder.

Further, though the five exceptions in section 300 are excep-
tions to the offence of murder, this idea is not clearly brought
out in the language used. The question is not merely academic
because, by virtue of section 105 of the Evidence Act, the bur-
den of proving that the act comes within the exceptions lies
on the accused. but the question of discharging this burden will
arise only when the prosecution has affirmatively established
that the act amounts to murder.

We feel that the criticism of obscurity and repetition of
ideas, employment of terms closely resembling each other for
expressing similar ideas etc., should and could be met by re-
drafting the definitions. Murder being the offence of primary
importance, it should be defined first in a self-contained man-
ner, without being expressed as a graver modification of culp-
able homicide. On the other hand, it would be conducive to
clarity to define separately the offence of culpable homicide
not amounting to murder which is punishable under section
304. In the redrafting, however, it would be desirable to retain
the present formulation of ideas, since judicial interpretation in
the course of a century has invested the phrases with well un-
derstood significance.

Two clear
definitions
desirable.
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Section 16.6. We propose that murder may be defined in section

299 to .
be revised 299 as follows :(—

to define
murder. “299. Murder—Whoever causes- death by doing an

act—
(a) with the intention of causing death, or

(b) with the intention of causing such bodily injury
as is sufficient in the ordinary course of nature to cause
death, or as the offender knows to be likely to cause the
death of the person to whom the harm is caused, or

(c) with the knowledge that the actis so imminently
dangerous that it must, in all probability, cause deaih
or such bodily injury as is likely to cause death, and
without any cxcuse for incurring such risk,

commits murder except in the circumstances specified in
section 300.

Explanation.—For the purposes of this section and
section 300.—

(i) causing the death of a child in the mother's
womb is not causing the death of a human being; but
causing the death of a living child, after any part of
it has emerged from the womb. is causing the death of
of a human being, though the child may not have brea-
thed or been completely born;

(ii) a person who causes bodily injury to another
who is labouring under a disorder, disease or bodily
infirmity and thereby accelerates the death of that
other shail be deemed to have caused his death;

(iii) where death is caused by bodily injury, the
person who causes such bodily injury shall be deemed
to have caused death, although by rescrting to pro-
per remedies and skilful treatment death might have
been prevented.

INustrations

(a) A shoots Z with the intention of killing
him. Z dies in consequence. A commiis miur-
der.

{(b) A intentionally gives Z a sword-cut or
club-wound sufficient to cause the death of a man
in the ordinary course of nature. Z dies in con-
sequence. Here A is guiity of murder although
he may not have intended to cause Z’s death.
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(¢c) A, knowing that Z has an enlarged spleen
a blow against which is likely to cause his death,
strikes him there with the intention of causing
him such bodily injury. Z dies in consequence
of the blow. A is guilty of murder although the
blow might not have been sufficient in the ordinary
course of nature to cause the death of a person
with a sound spleen.

(d) A, without any excuse. fircs a loaded cannon
jiilo a crowd of persons and kills one of them. A
is guilty of murder, although he may not have
designed to kill any particular individual.

(¢) A knows Z to be benind a bush. B does
not know it. A induces B to fire at the bush know-
ing that such firing must in all-probability cause
Z’s death or such bodily iajury as is likely to cause
his death. and without any excuse for incurring the
risk. B fires and kills Z. Here B may bc guilty
of no offence but A is guilty of murder.

16.7. Culpable homicide not amounting to murder has to
be deiined in two parts whick we propose to put in section 360,
as two sub-sections. Sub-section (1) will. as indicated above!,
cover those cases where the act causing death is done with the
intention of causing such bodily injury as is likely to cause death,
but the intention is not thai specified in clause (by of the revised
definition of murder. Tt will also cover those cases where the
act is done with the knowledge that it is likely to cause death,
but it is not murder because the strict conditions laid down in
clause (¢) of the revised definition of murder are not fulfilted.

The second part of the definition will cover those cases
falling within one or other of the five exceptions set out in the
existing section 300. In substance, these exceptions appear o
us to have been carefuily thought out and they have stood the
test of practicai application over the years. We have only a
few minor and formal ainendmenis to suggest. Thus the ex-
planation to exception 1 is not required after the abolition of
the jury trials. A few of the illustrations could also be omitted
or moditied with advantage.

We propose accordingly that culpable homicide not am-
ounting to murder may be defined in section 300 as follows :—

“3G0. Culpable howicide not amounting 1o murder.—(1}
Where & person causes death by doing an act wiih the in-
tention of causing such bodily injury as is likely to cause
death or with the knowledge that by such act ke is likely to
cause death. and such act is not murder under ciause (b)
o1 clause (c) of section 299, he commits culpable homicide
net amounting to murder.

Section
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1. See paragraph 16.5 above.
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Tllustration

A lays sticks and turf over a pit with the knowledge that
death is likely to be thereby caused. Z treads on it, falls in
and is killed. A has committed culpable homicide not am-
ounting to murder.

(2) Whoever causes death by doing an act with the intention
or knowledge specified in section 299, but in the exceptional
circumstances hereinafter specified, commits culpable homicide
not amounting to murder, namely,—

(i) when the offender, whilst deprived of the power of
self-control by grave and sudden provocation, causes the
death of the person who gives the provocation Or causes
the death of any other person by mistake or accident, pro-
vided the provocation—

(a) is not sought or voluntarily provoked by the
offender as an excuse for killing or doing harm to any
person. or

(b) is not given by a public servant in the lawful
exercise of the powers of such public servant, or

(c) is not given by anything done in the lawful
exercise of the right of private defence. or

(d) is not given by anything done in obedience to
the law;

(ii) when the offender, in the exercise in good faith of
the right of private defence of person or property. exceeds
the power given to him by law and causes the death of the
person against whom he is exercising such right of defence
without pre-meditation and without any intention of doing
more harm than is necessary for the purposes of self-defence.

(iii) when the offender, not being a public servant or
aiding a public servant acting for the advancement of public
justice, exceeds the powers given to him by law and causes
death by doing an act which he, in good faith, believes to be
lawful and necessary for the due discharge of his duties as
such public servant and without ill-will against a person
whose death is caused;

(iv) where the offender causes death without pre-medi-
tation in a sudden fight in the heat of passion upon a sudden
quarrel and without having taken undue advantage or
acted in a cruel or unusual manner; it is immaterial in such
cases which party offers the provocation or commits the
first assault;

(v) where the person whose death is caused, being
above the age of eighteen years, consents to suffer death or
to take the risk of death.
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Tllustrations

(a) Y gives grave and sudden provocation to A.
A on this provocation, fires a pistol at Y, neither in-
tending nor knowing himself to be likely to kill Z, who
is near him, but out of sight. A kills Z. Here A has
not committed murder, but merely culpable homicide
not amounting to murder.

(b) A, under the influence of passion excited by a
provocation given by Y, kills Z, Y’s child standing
ncarby. This is murder, inasmuch as the.provocation
was not given by the child.

(c) A is lawfully arrested by Z, a bailiff. A is
excited to sudden and violent passion by the arrest,
and kills Z. This is murder, inasmuch as the provo-
cation was given by a thing done by a public servant
in the lawful exercise of his powers.

(d) A attempts to pull Z's nose. Z, in the exer-
cise of the right of private defence, lays hold of A to
prevent him from doing so. A is moved to sudden
and violent passion in consequence and kills Z. This
is murder, inasmuch as the provocation was given by
a thing done in the exercise of the right of private de-
fence.

(e) Z strikes B. B is by this provocation excited
to violent r2ze. A, a bystander, intending to take
advantage of B’s rage, and to cause him to kill Z, puts
a knife into B’s hand for the purpose. B kills Z with the
knife. Here B may have committed only culpable
homicide not amounting to murder, but A is guilty
of murder.

(f) Z attempts to horsewhip A, not in such a man-
ner as to cause grievous hurt to A. A draws out a
pistol. Z persists in the assault. A, believing in good
faith that he can by no other means prevent himself
from being horsewhipped, shoots Z dead. A has not
committed murder, but only culpable homicide not
amounting to murder.

16.8. With reference to the fifth exception, the question may
arise whether it applies where two rival factions, after having
thrown out mutual challenges, indulge in a free fight and some
of the persons get killed. There was previously a controversy
on the subject as is shown by two early Calcutta cases!; but the
question was answered in the negative by a later Full Bench
decision of that High Court2. We agree with the view taken

Applica-
bility of
Exceptions
to faction
fights.

1; (a) Rahimuddin, (1873) 1. L. R. 5 Cal. 31
(b)Y Samscrai, (1879) 1. .. R. 6 Cal. 154.
2. Nayamuddin, (1891) L. 1.. R, 18 Cal. 484 (F. B).
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in the later case. The fifth exception is not meant for situations
where there is a pitched battle between two factions. To hold
that the persons killed in the battle had “consented to suffer
death or to take the risk of death” would be to take a unrealistic
view. Consent requires some degree of particularity with
reference to the act consented to or authorised, and with refer-
ence to the person or persons authorised. That particularity
is missing in such situations. A member of the faction may be
prepared to run the risk of being killed; but the does not (in
the absence of further facts) ‘consent to take the risk of death’
vis-a-vis the perscn who actually causes his death. No change
is, therefore, nzeded in this respect.

16.9. Tt will be noticed that the law of homicide does not
reguire that the offender must have intended to kill a particular
person, It is enough if there is an intention or knowledge to
cause the death of a human being. What is sought to be pun-
ished is the act of causing death, accompanied by the requisite
mens rea. 1t is immaterial whedier the intent to cause death
is an intent to kill the person in fact killed, or even any parti-
cular person; and the same applies to knowledge.

The applicatior of this rrinciple i+ iltusirated by three situa-
tions.  First, the oifender may be indifferent about his victim;
the act charged may be such as to endanger the life of a number
of persons. generally, one of whom is kified; but the offender
has no particular person in mmnd.  Secondly, the offender may

ist:iken about the identity of the person attacked. Or
thirdly. the offender may intend o hit A, but actually B is hit
and killed. ither by reason of accident or extraneous inter-
vention or some such !actor.

The law regards ail these acts as murder, provided, of cou-se,
the requisite mens rea existed. In section 301, a specific pro-
vision Is made in regard to the last-mentioned situation. Though
the language of the section is elaborate, the idea is clear, namely,
that where the death of one person is caused by an act consti-
tuting culpable homicide, but the mens rea was with reference
to another perscn. then the culpable homicide is of the descrip-
tion of which it would have been if the death had besn caused of
the person with reference to whom such sizens rea existed.

If A intending to kil Y, shoots at him, but misses and kills
Z. who, unknown to the accused, was standing close by, A is
euilty of murder under section 3C1, notwithstanding that he did
not intend to kill Z. His malice towards Y is ‘“transferred’
(by a legal fiction) as cxisting towards Z. Section 301 is based
on what is referred to in English law as the doctrine of trans-

ferred malice.
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16.10. The question wheiher the application of this doctrine
is dependent on the knowledge of the accused that the death of
the unintended victim was a likely consequence arose before
the Madras High Court which held! by a majority that it is
sufficient for the purpose of this section if criminal intention
or knowledge on the part of the accused existed with reference
to any human being. though the death of the person who actu-
ally became the victim was never compassed by the offender.
In other words, it is not necessary that the death of the person
must have been a likely consequence of the offender’s act.  Sun-
dara Ayyar J. dissented and emphasise the need for proof
that the death of the unintended victim was a likely conse-
quence of the original act. :

Since the majority view has been followed in later cases?
elsewhere and has created no difficuity, we do nct think any
amendiment of section 301 is necessary by way of clarification.

16.11. A nice question of law arises where an offender,
intending to kill a person, does an act which docs not cause
death. and then, believing the victim to be dead, he does another
act which causes the death of the victim. A study of decided
cases on the subject reveals some controversy as to whether.
in such cases. the killer can be held guilty of murder. The
majority view is that, if the two acts of the offender are parts
of the same transaction, then his mistaken belief that death was
caused by his first act should be disregarded. To use a meta-
phor, this belief should not be allowed to act as a veil dividing
the previous intentional act aimed at killing, and the subse-
quent action aimed at concealment. We carelully considered
the question of inserting a new section to provide that, where an
act done with the intention or knowledge referred to in section
299 or section 300 does not cause death, but death is caused by
another act forming pari of the same transaction, then the two
acts taken together would constitute the offence which would
have been committed if the first act alone had caused death.
We have, however, decided against the insertion of such a sec-
tion in view of the full consideration of this subject in recent
decisions?® of High Courts.

16.12. Section 302 which lays down the punishment for
murder needs no change.
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2.3
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16.13. For the last few years, the question of legalising
‘euthanasia’ or ‘mercy killing’ has been engaging the attention
of lawyers, moralists, physicians and laymen. Should the
act of putting to death a person who is in physical agony, or to
whom life has become useless because of his bodily condition,
be regarded as culpable homicide when it is done with the per-
son’s consent ?  We included in our Questionnaire the question,
should euthanasia (or ‘mercy killing’ as it is popularly called),
be exempted from punishment either as homicide or as abet-
ment of suicide 77

16.14. The majority of the replies to this question show a
strong opposition to exempting euthanasia from punishment.
They emphasise that if euthanasia is to be legalised, very elabo-
rate safeguards will be required, that there is great danger of
abuse, that it will be difficult, almost impossible, to distinguish
between a genuine case of killing for mercy with consent and a
case of murder, and that these practical aspects must outweigh
humanitarian considerations. Those who favour exemption
point out that there is no reason why a man in serious agony
arising out of incurable disease or otherwise should be forced
to protract his agony. They consider that with adequate safe-
guards, such as certificates from two medical officers and the
consent in writing of the sufferer before witnesses, euthanasia
should be permitted.

16.15. In most English-speaking countries the causing of
voluntary death in cases of painful and incurable disease is
punishable even though the sufferer is willing. It is suicide if
performed by the patient himself, and murder if performed by
any other. Even in countries where an attempt to commit
suicide is not an offence, abetting the commission of suicide is
punishable. Thus, the Swiss Penal Code provides! in Article
114 that “whoever kills a human being upon the latter’s earnest
and urgent request sha'l be confined in prison”; and in article
115, that “*whoever, from selfish motives, induces another
person to commit suicide or aids him in it, shall be confined
in the penitentiary for not over five years, oOr in prison,
rrovided that the suicide has either been completed or attemp-
ted.”

16.16. On a consideration of various aspects of the matter,
and in particular the state of public opinion on the subject,
we have come to the conclusion that it would not be advisable
to insert a provision totally exempting cuthanasia from crimi-
nal liability. The Code has taken note of it as a circumstance
for reducing the offence from murder to culpable homicide not
amounting to murder2. Moreover, the range of punishment
provided for the latter offence? is wide enough to allow the court

1. From the translation published in the Journal of Criminal Law and Criminology,
Vol. 36, No. 1 (1939).

2. Section 300, Exception 5.
3. Section 304.
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to pass light sentences in appropriate cases. The law is thus
elastic and a total exemption from liability is hardly called for
at present. If later on, in consequence of a change in world
opinion. there is a strong demand for legalising mercy-killing,
the matter may be re-considered.

16.17. Under section 303, if the murderer is “under sen-
tence of imprisonment for life”” he shall be sentenced to death.
The words quoted have caused some difficulty. A person whose
sentence of imprisonment for life has been remitted uncondi-
tionally by the Government has been held not to be under the
sentence!, but if a person is released conditionally, he is held
to be “under” it2, This may look somewhat anomalous. The
primary object of making the death sentence mandatory for an
offence under this section seems to be to give protection to the
prison staff. If so, replacing the words “being under” by the
words ‘“‘whilst undergoing” may remove the anomaly and res-
trict the application of the section to life convicts actually in
prison. But as section 303 is very rarely applied, no change is
recommended. Where there is an exceptionally hard case, it

could be easily dealt with by the President or the Governor
under the prerogative of mercy.

Incidentally, we note that in its Report on Capital Punish-
ment3, the Law Commission was against making the punish-
ment of death under section 303 discretionary.

16.18. Section 304 lays down the punishment for culpable
homicide not amounting to murder, and is in two parts. Under
the first part, the punishment is imprisonment for life, or im-
prisonment upto ten years, if the act by which the death is
caused is done with the intention of causing death, or of causing
such bodily injury as is likely to cause death. Under the second
part, imprisonment upto ten years, or fine, or both, is the punish-
ment, if the act is done with the knowledge that it is likely to
cause death, but without any intention to cause death, or to
cause such bodily injury as is likely to cause death., This scheme
is thus based on a distinction between intentional homicide and

unintentional homicide, with a higher punishment in the first
case.

16.19. This distinction, though theoretically sound, is un-
necessary in practice. The Court has always the discretion
to pass a lenient sentence if the homicide was based on guilty
knowledge and not on guilty intention, and there is no need to
waste time in deciding whether the offence comes under the
first part or the second part. We, therefore, recommend only
one maximum punishment for all types of offences under this

Section
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1. Ghulam Mohd., A. I. R. 1943 Sind. 114.

2. Po Kun, A. I. R. 1939 Rang. 124;
Sohan Singh, A. I. R. 1965 Punjab 156.

3. 35th Report.
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section. While life imprisonment is never given for this
offence and is not necessary, we feel that imprisonment should
be mandatory even in cases falling under the second part of
the section.

16.20. Section 304 may, accordingly, bc simplified as
follows :—

304, Punishinent for culpable homicide not amounting to
rmurder.—Whoever commits culpable homicide not amounting
to murder. shall be punished with imprisonment of either
description for a term which may extend to ten years, and
shall also be liable to fine.”

16.21. Section 304A deals with homicide by a rash or negli-
gent act. That the negligence mentioned in the section is not
of the same type as in civil disputes has been made clear by judi-
cial decistons. In civil cases, courts insist on a maximum stand-
ard of care, while criminal gourts require minimum care. If
the minimum care is taken, then the criminal courts would
acquit the accused. It was suggested that this judicial inter-
pretation should be embodied in the section, e.g., by adding
the words ‘so as to indicate a want of due regard for human
lite’.

16.22. The provision in Macaulay’s Draft Penal Code was
as follows :—

“304. Whoever causes the death of any person by any
act or any illegal omission, which act or omission was so
rash or negligent as to indicate a want of due regard for
humaan life, shall be punished with imprisonment of cither
description for a term which may extend to two years, or
fine, or both.”

This clause was inadvertently or otherwise, left out in the fina!
draft. The present section 304A was subsequently inserted,
at the instance of the then Law Member, Sir James Stephen.
by Act 25 of 1870. It was ctated in the Statement of Objects
and Recasons -—

“The Code, as it stands, contains no adequate provision
for the punishment of what English lawyers call manslaugh-
ter by negligence. This was provided for in the draft Code,
section 304, and the present Bill supplies the omission”.

16.23. The connotation of ‘negligence’ in relation to man-
slaughter was explained by Lord Hewart, C.J.1, as follows :—

“In expounding the law to juries on the trial of indict-
ments of manslaughter by negligence, judges have often
referred to the distinction between civil and criminal liability

1. R. v, Bateman, (1925) 19 Cr. App. Rep. 8, 10.
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for death by negligence...... In the civil action, if it is
proved that A fell short of the standard of reasonable care
required by law, it matters not how far he fell short of the
standard. The extent of his liability depends not on the
degree of negligence, but on the amount of damage done.
In the criminal court, on the contrary, the amount and
degree of negligence are the determining questions. In
explaining to juries the test they should apply to determine
whether the negligence, in the particular case, amounted
or did not amount to a crime, judges have used epithets
such as ‘culpable’, ‘criminal’, ‘gross’, ‘wicked’, ‘clear’, ‘com-
plete’. But, whatever epithet be used and whether an epi-
thet be used or not, in order to establish criminal liability
the facts must be such that, in the opinion of the jury, the
negligence of the accused went beyond a mere matter of
compensation between subjects and showed such disregard
Jor the life and safety of others as to amount to a crime against
the State and conduct deserving punishment. . .... ”,

16.24. In this connection, we also noted that sections 336
and 357 refer to acts done “so rashly or negligently as to en-
danger human life or the personal safety of others”.  But obvi-
ously these or similar words would not be adequate or appro-
priate for the purposes of section 304A. We find it difficult
to devise a satisfactory form of words which, while giving effect
to the concept of “criminal negligence”, could be regarded as
sufficiently expressive and simple. Judicial decisions have fully
explained the scope and content of the section and on the whole,
it seems best not to make any change in the wording.

16.25. We are, however, of the view that the present maxi-
mum punishment for the offence is inadequate, and should be
increased. This is desirable, in view of the greater importance
which this offence has assumed since the section was inserted
due to the wide use of fast moving mechanically propelled vehi-
cles and the frequency in the commission of the offence, accom-
panied by callousness of the offender towards the victim; often
there are cases tried under this section which are very near to
culpable homicide and deserve a severe sentence.

16.26. We may note that in the views expressed on our
question as to the quantum?! of punishment under the Code,
there has been a strong demand for increase in the punishment
for offences under this section. The suggestions vary from three
years to seven years. There is also a suggestion to increase
the period to seven years if more than one death has been caused.
A Presidency Magistrate referred to a case where 17 fatalities
occurred in a house collapse, owing to non-repair of the house
by the landlord, and to another where three deaths had been
caused by the negligence of the hospital staff.

No clari-
fication
necessary.

Punishment
inadequate.

Opinions
received.

1‘. Question 5 of the Questionnaire.
3 M of Law/71—17
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16.27. After taking into account our proposal to fix the
maximum punishment for culpable homicide not amounting to
murder at ten years, we recommend that the maximum punish-

ment for causing death by negligence may be half that period,
namely, five years,

16.28. We examined the question whether it would be de-
sirable to penalise eulogy of murder!. We think that such a
provision may lead to aifficulties; for example, where there is
some apparent moral justification for the particular murder. a
prosecution may be embarrassing. Further, killing in private
defence may, sometimes technically amount to murder, if the
right of self-defence is grossly exceeded. Hence, there are
risks involved in the proposed amendment. So long as an act
of approval of an offence does not amount to actual incitement

to repeat the offence approved, there is no need to have a penal
provision.

16.29. Sections 305 and 306 relate to abetment of suicide.
Some countries take a milder view of this offence in two special
situations—(i) suicide pacts; (ii) abetment of suicide for pur-
poses which are not selfish. Thus, the Penal Code of Denmark
provides? that ‘“‘any person who assists some other person in
committing suicide shall be liable to a fine or to simple deten-
tion™, and “if such an act of assistance is committed for reasons
of personal interest, the penalty shall be imprisonment for any
term not exceeding three years”. We have referred? earlier to
the provision in the Swiss Penal Code which requires “selfish
motives” to be established for a person to be severely punishable
for aiding suicide. We are of the view that no such special
provision is necessary. The question of punishment may be
left to the discretion of the Court, which can take into account

all the circumstances in which the suicide was abetted by the
offender.

16.30. Sections 307 and 308, which deal with attempt to
commit murder and attempt to commit culpable homicide not
amounting to murder, have been considered in a previous
Chapter, and a revision of both the sections has been proposed4.

1. Compare Article 213, Argentina Penal Code, which provides that anybody who publicly,
by any means, extols the commission of any crime or any person sentenced therefor,
shall be punished by jailing from one month to one year.

. Paragraph

R )

. Section 240, Penal Code of Denmark.

16.15 above.

. See paragraph 5.55 above.
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16.31. Section 309 penalises an attempt to commit suicide.

It may be mentioned that suicide was regarded as permissible
in some circumstances in ancient India. In the Chapter on
“The hermit in the forest”, Manu’s Code! says,—

“31. Or let him walk, fully determined and going
straight on, in anorth-easterly direction, subsisting on water
and air, until his body sinks to rest.

32. A Brahmana having got rid of his body by one of
those modes (i.e. drowning, precipitating burning or starv-
ing) practised by the great sages, is exalted in the world
of Brahamana, free from sorrow and fear”.

Two commentators on Manu, 2Govarndhana and Kulluka,

say that a man may undertake the mahaprasthana (great depar-
ture) on a journey which ends in death, when he is incurably
diseased or meets with a great misfortune, and that, because
it is taught in the Sastras, it is not opposed to the Vedic rules
which forbid suicide.3 To this Max Muller adds a note as
follows:—4

“From the parallel passage of Apas tambha II, 23,
2, it is, however, evident that a voluntary death by starva-
tion was considered the befitting conclusion of a hermit’s
life. The antiquity and general prevalence of the practice
may be inferred from the fact that the Jaina ascetics, too,
consider it particularly meritorious.”

16.32. Looking at the offence of attempting to commit

suicide, it has been observed by an English writer:5

“It seems a monstrous procedure to inflict further
suffering on even a single individual who has already
found life so unbearable, his chances of happiness so
slender, that he has been willing to face pain and death in
order to cease living. That those for whom life is altoge-
ther bitter should be subjected to further bitterness and
degradation seems perverse legislation.”

Acting on the view that such persons deserve the active
sympathy of society and not condemnation or punishment,
the British Parliament enacted the Suicide Act in 1961 whereby
attempt to commit suicide ceased to be an offence.

Section
309—suicide
in the
dharma
shastras.

Should
attempt to
commit sui-
cide be
punishable?

1.

2.
3.

Laws of Manu, translated by George Buhler, Sacred Books of the East cdited by F.

Max Muller, (1967 Reprint) Vol. 25, page 204, Shlokas 31 and 32.
See Medhatithi’'s commentary on Manu.

Laws of Manu, translated by George Bubhler, Sacred Books of the East edited by F.

Max Muller, (1967) Vol. 25, page 204, footnote 31.

4. Ibid.

(%4

. H. Romilly Fedden: Suicide (London, 1938), page 42.
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16.33. We included in our Questionnaire the question whe-
ther attempt to commit suicide should be punishable at all.

be repealed.  (yinjon was more or less equally divided. We are, however,

Inducing
suicide by
ill-treat-
ment.

definitely of the view that the penal provision is harsh and un-
justifiable and it should be repealed.

16.34. Among the diverse reasons which lead a person to
seek the ultimate refuge in death, one that occasionally comes
to light and shocks sociey is continuous cruel treatment. The
Suicide Inquiry Committee set up by the State Government
of Gujarat reported in 1964 that systematic ill treatment of a
young woman by her husband and/or in-laws leading to her
committing suicide was, allegedly at any rate. not uncommon,
in that State. Such cruel conduct deserves to be punished as
criminal. The provisions as to abetment of suicide may not
be applicable to such conduct because the series of acts consti-
tuting ill-treatment may not be regarded as ‘instigation’ or
‘intentional aid’. The need for a separate provision on the
subject was felt during our preliminary examination of the
Code, and we included in our Questionnaire the question, “should
there be a provision in the Code for punishing a person who
drives another person by systematic cruel treatment to commit
suicide.”

Most of the replies to this question were opposed to any
provision for punishing such acts. Even in Gujarat which
for some time had a high female suicide figure, Judges of the
High Court and lawyers were generally not in favour of the
suggestion, but some of the Sessions Judges were. Some
Judges of a High Court have suggested making penal an omis-
sion to report promptly to the authorities an unnatural death
caused by persistent ill-treatment, But we do not think that
this will be enforceable in practice and in any way effective.

The main grounds on which the suggestion was opposed
were that it would be difficult to detect and prosecute the offen-
ders, that proof of casual connection would not be easy, and,
therefore, prosecutions would not succeed, and that a person
could be punished for his own cruelty, but not for another’s
suicide, even though it was provoked by his cruelty.

While we appreciate the relevance of the first two objections,
we are nevertheless of the opinion that where such cases
do come to light, the law should not overlook them. Difficulties
of proof not withstanding, there is justification for expressing
strongly the law’s condemnation of such conduct, which tanta-
mounts to homicide caused indirectly through the hands of
the luckless victim herself. It has been observed by some
Judges of a City Civil Court that there are clear cases where
the victim appeared to have committed suicide only because
life became unbearable and in order to escape persistent cruelty.
There are cases where there is no proof of any overt acts on the
part of the offender, but still the circumstances clearly establish
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that the victim was driven to commit suicide to escape the
mental torture and agony. It was observed by Dua J. (as he
then was of the Punjab High Court), -

“Women in such circumstances as those of the appel-
lant, in our society, normally submit themselves to their fate
and bear ill-treatment at the hands of their husbands, and
unless a climax is reached, they usually do not take the
desperate step of going to a police station to lodge a report;
the poor financial condition of such women and lack of
proper understanding on their part would also stand in
their way of securing a proper medical certificate. . ..
Besides, even if the injuries on the person of Smt.
Kaushalya are considered not to be so serious as to call for
their treatment by a medical practitioner, if she has actually
been ill-treated as deposed by her, that treatment must be
held to amount to cruelty according to the standards of all
civilised societies....The approach of the court below
appears to me to be inconsistent with the public policy clearly
discernible in the recent legislative measures whereby attempts
have been made to raise the social status of woman in this
Republic. New rules of social behaviour and conduct in
respect of the status of women in Indian society of today
must in my view, be recognised and kept in the forefront
while determining what would really amount to cruelty
under the Hindu Marriage Act.”

16.35. We are strongly of the opinion that this type of {?CW sec-
cruel conduct towards a member of the family ought not to go commend.
unpunished for want of a suitable provision in the Penal Code. ed.

We, therefore, recommend that the following section should

be inserted after section 308 of the Code?:—

“309. Whoever, by persistent acts of cruelty, drives a
member of his family living with him to commit suicide
shali be punished with imprisonment of either description
for a term which may extent to three years, and shall also
be liable to fine.”

16.36. Sections 310 and 311 relate to “‘thugs”. These Sections
arc obsolete, and may be omitted. 3311(1) ?gdbe

omitted.

1. Kaushalya v. Wisakhi Ram, A. 1. R. 1961 Punj 521, 524,

2. Cf. Article 107 of the R.S.F.S.R. Penal Code which is a more general provision
reading,—
“Inciting a person economically or otherwise dependent on the guilty person to
commit suicide or to attempt suicide, by cruel treatment of thé victim or
systematic lowering of his personal dignity, shall be punished by deprivation
of freedom for a term not exceeding five years”
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Causing of miscarriage and injuries to unborn children.

16.37. Culpable homicide is causing the death of a human
being. The offence would not be committed by an act which
destroyed a life before it had separate existence from the
mother. This gap is filled up in the Code by five sections,!
312 to 316, dealing with abortion. The main offence is des-
cribed in section 312 as voluntarily causing a woman with child .
to miscarry. It is only when the miscarriage is caused in good
faith for the purpose of saving the life of the woman it is not
punishable.

16.38. The movement for the reform of the law of abortion,
which has been going on outside India for the last thirty years,
has found official support in India. Some time ago, the
Government of India appointed a Committee to study the
subject, and in the light of its recommendations,? introduced a
Bill3 in the Rajya Sabha. Its provisions may be summarised:—

(1) A registered medical practitioner shall not be guilty
of an offence under the Code or under any other law if a
pregnancy is terminated by him in accordance with the
provisions of the Bill.

(2) A registered medical practitioner can terminate a
pregnancy if he is of opinion, formed in good faith, that

(i) the continuance of the pregnancy would in-
involve a risk to the life of the pregnant woman or of
injury to her physical or mental health, or

(i) there is a substantial risk that if the child were
born, it would suffer from such physical or mental
abnormalities as to be seriously handicapped.

(3) Where the pregnancy is alleged by the woman to
have been caused by rape, ‘‘the anguish caused by such
pregnancy shall be presumed to constitute a grave injury to
the mental health of the pregnant woman.”

(4) where a pregnancy occurs as a result of failure of any
device used by any married woman or her husband for the
purpose of limiting the number of children, “the anguish
caused by such unwanted pregnency may be presumed to
constitute a grave injury to the mental health of the preg-
nant woman.”

(5) In determining whether the continuance of a preg-
nancy would involve such risk of injury to the health as is
mentioned above, account may be taken of the pregnant
woman's ““actual or reasonably foreseeable environment”.

[N I, —

1. Section 315 punishes acts done with intent to cause an infant to die after birth, as  well
as acts done with intent to prevent an infant being born alive.

2. Report of the Committee to study Legislation of Abortion, (1966).
3. The Medical Termination of Pregnancy Bill (Rajya Sabha) (1969).
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(6) If the length of the pregnancy does not exceed
twelve weeks, the opinion of one registered medical practi-
toner is sufficient. If it exceeds twelve weeks, but does
not exceed twenty weeks, the opinion of two medical practi-
tioners is required. If it exceeds twenty weeks, the Bill
does not apply.

(7) The termination of pregnancy must be with the
consent of the woman.

(8) The operation is to be performed only at a Govern-
ment hospital or other place approved by the Government.

The Statement of Objects and Reasons annexed to the Bill,
first emphasises that (i) this very strict law has been observed
in the breach ina very large number of cases all over the country;
(11) most of these mothers are married women, under no parti-
cular reason to conceal their pregnancy; and (iti) doctors have
often been confronted with gravely ill or dying pregnant women
“whose pregnant uterus have been tampered with.” It then
sumsup the evilby stating that “there s, thus, avoidable wast-
age of the mother’s health, strength and sometimes life”".

It is then stated that the proposed measure, seeking to
liberalise existing provisions. has been conceived (i) asa health
measure, when thereis dangerto the life or risk to physical or
mental health of the woman; (i1) as a humanitarian measure,
when pregnancy arises from a sex crime:; and (ii) as an
eugenic measure where there is substantial risk that the
child, if born, would suffer from deformities and diseases.

16.40. In this context, a scrutiny of the development of the
law in other countries will be helpful. In England, abortion
was not a common law offence, but was made an offence by
statute. Until 1967, the statute law in England was very strict.
There was no express immunity, not even for an act done to
save the woman’s life.! In the celebrated case of Dr. Bourne,
a Harley Street specialist aborted a sixteen-year old girl who
had become pregnant following rape. He reported his action
to the police and successfully defended himself at his trial by
claiming that the operation was, in his opinion necessary to
the future health of the girl. His acquittal seems to have been
based mainly on the view taken by the jury that the probable
consequence of the continuance of the pregnancy would be to
make the patient a physical and mental wreck and that conse-
quently the operation was performed in good faith for preserv-
ing the life of the girl.

Position
in England.

1.
2. R. ~v. Bournz, (1938) 3 All E. R. 615.
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But a substantial section of the public took the view that
the immunity should be widened in its scope. The births of
tragically deformed children asa result of mothers having taken
thalidemide drug prior to the births had certainly contributed
to this view. The Abortion Act was passed in 1967 by the
?rliltish Parliament. The operative provision of this Act is as
ollows:—

1. (1) Subject to the provisions of this section, a
person shall not be guilty of an offence under the law relating
to abortion when a pregnancy is terminated by a registered
medical practitioner, if two registered medical practitioners
are of the opinion formed in good faith,—

(a) that the continuance of the pregnancy would
involve risk to the life of the pregnant woman, or of
injury to the physical and mental health. of the pregnant
woman or any existing children of her family, greater
than if the pregnancy were terminated; or

(b) that there is a substantial risk that if the child
were born it would suffer from such physical or
mental abnormalities as to be seriously handicapped.

(2) In determining whether the continuance of a
pregnancy would involve such risk as is mentioned in
paragraph (a) of sub-section (1), account may be taken
of the pregnant woman’s actual or reasonably foresee-
able environment.”

It will be noticed that in the English Act, risk to the life,
or of injury to the health, of, the woman is not by itself conclu-
sive: it must be greater than if the pregnancy were terminated.
Secondly, there is no presumption relating to angaish caused
by an unwanted preganancy, though the Act mentions injury
to the existing children of the woman’s family. At some stage,
there was a proposal to take into account the fact that “the
pregnant woman’s capacity as a mother will be severely over-
strained by the care of a child or of another child as the case
may be”.  But the provision does not find a place in the Act.

16.41. Sweden is a notable example where abortion has
been allowed on what are now known as ‘socio-medical’ reasons.
Under the Swedish law (as it stood in 1962), abortion is per-
mitted in the following circumstances?:—

(1) If dueto a woman’s illness, physical defect or weak-
ness, child birth would entail serious danger to her life or
health, i.e. on medical reasons;3

1. (1966 May) 274 House of Lords Debates, 1201.

2. Extract from Report of the Committee to study the question of Legalisation of
Abortion, (1966) pages 127-128.

3. This aspect is developed fully in a book by Professor Ekbald, Induced Abortion on
Psychiatric grounds.

)
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(2) If with regard to a woman’s conditions of life and
other circumstances there is reason to assume that her
physical or phychic strength would be seriouly reduced
through child-birth and child care, i.e. on medico-social
reasons;

(3) If a woman has become pregnant as the resuit of
rape, other criminal coercion or incestuous sexual inter-
course, if she is insane or an imbecile, or under 15 years of
age at the time of the fertilizing coition, i.e, on humanitarian
reasons;

(4) 1f there is reason to assume that the woman or the
father of the unexpected child would transmit to their off-
spring hereditary insanity, imbecility, a serious disease or
a serious physical handicap; i.e. on eugenic reasons. An
abortion for the reason of any such hereditary defect in the
mother is contingent on sterilization simultaneously with the
abortion unless sterilization appears risky or unnecessary
(e.g. with regard to the woman’s advanced age or because
she is to be permanently committed to an institution).

(5) An abortion for reasons other than disease or phy-
sical defect in the woman may not be performed after the
twentieth week of pregnancy, but the National Boara of
Health may make exceptions and authorise the performance
of the operation before the end of the twenty-fourth week.

The procedure in Sweden appears to be dilatory. About
85 per cent of all legal abortions in Sweden are authorised by
the Royal Medical Board in Stockholm, on the basis of written
reports by physicians and social agencies throughout the country.
Consequently, a substantial proportion of legal abortions is
performed after the third month. These late abortions contri-
bute heavily to the total number of deaths.!

16.42. The law of abortion in Sovict Russia has now (1965)
been made liberal after undergoing major fluctuations during
the last 50 years. Soviet women have been given freedom
to decide, by themselves, the question of their motherhood.
The abortion operation is allowed to all women wishing to
undergo the operation, except where the pregnancy is over 12
weeks or there is inflammation of certain parts, or the existence
of infectious diseases such as flue, quinsy, etc. and high
temperature etc. If necessary a woman could be operated for
abortion at a qualified medical institution that guarantees
her the maximum innocuousness of the operation.

Position in

Soviet

Russia.

1. Report of the Committee on the Legalisation of Abortion (1966), page

paragraphs 2 to 32.

2
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16.43. In Japan, the matter is regulated by the Eugenic
Protection Law which is a very elaborate piece of legislation.!
It is unnecessary to refer in detail to its provisions. The pri-
mary object of the law is to prevent the increase of inferior
descendants from the eugenic point of view and to protect the
life and health of the mother as well. Provision is made for
what is known as ** Eugenic Operaton’ to be performed by a
surgeon with the consent of the person concerned and his or
her spouse. There is provision for artificial interruption of
preganancy under various circumstances, including pregnancy
caused by rape, and also where the mother’s health may
be affected seriously by the continuation of the pregnancy either
from the physical. or the economic view point.

16.44. The past few years have seen a definite trend towards
liberalisation of the laws relating to abortion in the U.S.A.
The position. however, varies from State to State.  The New
York law, which is the most radical, states that an abortion is
justifiable when done with the woman’s consent by a ‘duly
licensed physician, acting (a) under the belief that such actis
necessary to preserve her life, or (b) within 24 weeks from the
commencement of her pregnancy’. A woman performing
abortion upon herself in similar circumstances is also justified.
There is no residence requirement.

16.45. The penal prohibition of abortion seems to be based
on four main grounds, (i) protection of the life of the unborn
child. (i) protection of the society’s interest in the continuation
of the race, (iii) sentimental objection to the destruction of a
potential human life and (iv) protection of the life and health
of the mother. On all these matters, opinion is sharply divided
and no useful purpose will be served by any elaborate dis-
cussion of the various views. General opinion. however, is
definitely in favour or attaching paramount impor-
tance to the life and health of the mother over all other con-
siderations. It seems to us that the decision whether to bear
a child or not must remain with the mother, but a distinction
could be drawn between destruction of a nearly full grown
child in the womb and termination of pregnancy at an early
stage. As Lord Riddell said,2 “the destruction of a full grown
child is a revolting affair, whereas the abortion of an early
foetus differs little from the removal of a uterine tumor.” Abor-
tion procured by a qualified physician within the first three
months of pregnancy is attended with hardly any risk to the
life or health of the woman. If the pregnancy is within this
period, the woman must have full freedom to have it termi-
nated by a qualified physician. If, however, the duration
of the pregnancy exceeds three months, risk to the life and health

1. Japa};;s Law No. 156 of July 13, 1948, as extracted in the Report of the Committee

to study the question of Legalisation of Abortion (1966), pages 102 to 106.

2. Lord Riddell. Medico Legal Problems (1929), page 35, cited by Williams, “Sanctity
of Life”, (1958), page 209.
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of the woman is much greater, and termination of the preg-
nancy may justifiably be permitted only in the circumstances
and under the conditions set out in the Bill now before Parlia-
ment.!

16.46. We. therefore, recommend that, so far as the Code
is concerned, a proviso may be added to section 312 as follows:

“Provided that it shall not be an offence under this
section if the miscarriage is caused within three months
of the commencement of pregnancy by a registered medical
practitioner with the consent of the woman.”

As a consequential amendment, the Explanation to the section
may be modified to read:—

*Explanation.—A woman who causes herself to mis-
carry when she has been pregnant for more than three
months is within the meaning of this section.”

16.47. Scction 313 rightly makes it a very serious offence
to cause miscarriage in a pregnant woman without that woman'’s
consent.  The maximum punishment of imprisonment
for life, however, seems to be excessive. We propose that the
punishment provision should be modified to “rigorous impri-
sonment for a term which may extend to ten years, and shall
also be liable to fine.”

16.48. Sections 314 to 316 need no change.

16.49. Section 317 speaks of exposing a child or leaving
it ‘in any place’ with the intention of abandoning it. It does
not apply where the child is left with a person who is incapable
of looking after it. We considered the question whether this
restriction should be removed, in view of an Allahabad deci-
sion.

In that case.? the mother of an illegitimate child aged about
six months left the child in charge of a blind woman in whose
company she was, saying that she was going to get food and
would return shortly. But actually the mother went to another
village and did not return. The blind woman handed over the
child at the police station. The mother was prosecuted under
section 317, but acquitted. On appeal, Blair J. (with whom
Aikman, J. concurred)? observed—

“1t seems to me that the words of section 317 of the Indian
Penal Code should be dealt with in the most literal sense.

Section
312 to be
amended.

Section
313—
punishment
provision
to be
amended.

Sections
314 to
316.
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317—leav-
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with a per-
son.

1. On=of us. Mrs. Anna Chandi, is of a different view set out in a Note appended to

this Report.
2. Q. Eov. Mirchia, (1896) L. L. R. 18 All. 364, 367.
3. Knox J. dissented.
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“To expose” literally means to physically put outside, so
that such putting outside involves some physical risk to the
person put out. Having reference to a child, it would mean
putting it somewhere where it could not receive the pro-
tection necessary for its tender age; as, for instances, putting
it outside the house, whereby it would be exposed to the
risk of climate, wild beasts and the like. The exposure
contemplated by the Act was one by which danger to life
might immediately ensue. The explanation of section 317
seems to be to indicate with much clearness the scope and
purview of the section and the nature of the evil
against which it sought to provide. That explanation
provides for the case of injuries actually ensuing that the
guilty person shall be punished for the injury so inflicted
according to the circumstances under which the injury is
done. i.e. for murder or culpable homicide, as the case may
be. Lt seems to me that, as the word ‘leave’ comes in immed-
diate juxtaposition with the word ‘expose’, the word ‘leaving’
means leaving in a sense ejusdem generies as the exposure,
and indicates an offence only slightly distinguishable from
exposing. It cannot in my judgment mean leaving in the
large sense of abandonment, but must be construed in strict
connection with the word ‘exposure’. The narrower cons-
truction of thc words ‘expose or leave’ is much strengthen-
ed by the insertion of those striking words “in any place’.
| cannot conceive of any possible antithesis to those words
unless it be ‘with any person’. It seems to me manifest
that if the framers of the Act had intended to include in
the section a case like the present, they would have used
after the expression ‘in any place’ the words “or with any
person’, or some other words to that effect. I find myself
wholly unable to understand where, upon any other cons-
truction but the one suggested, a line is to be drawn in cases
of abandonment of children. I do not see how in point of
Jaw the abandoning of a child in the protection of a person
able to take care of it, and willing, perhaps, from kindly
motives to do so. but under no legal obligation to take care
of it, isto be distinguished from leaving a child, as was done
in the present case, in the protection of a blind woman who
could and did afford some limited protection to the infant.
I have yet to see upon what principle this conviction can
be supported. Take the case of a person who leaves a child
of eleven years of age at a hill school under the care and
protection of a schoolmaster with intent to abandon. Iam
quite unable to sce where a line can be drawn which would
include the one case and exclude the other. Of course
there may be cases, as my brother Knox pointed out, of
much difficulty and requiring some discrimination. One
would have to consider whether putting a child in physical
possession of another child wholly incapable of protecting
it would come at all within the meaning of the section;
whether, for instance, leaving a child of eleven years under
the care of another child of five years would fall within the
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purview of the section. These difficulties do not arise in
the present case. Here the blind woman was to some ¢X-
tent capable of protecting, and did protect, the child. She
was a person with whom the child had been left.”

16.50. We note that the English section on the subject does
not contain a limitation that the child must be left in a ‘place’.
Section 27 of the Offences against the Person Act, 1861, provides
that *‘whosoever shall unlawfully abandon or expose any child,
being under the age of two years, whereby the life of such child
shall be endangered, or the health of such child shall have been
or shall be likely to be permanently injured, shall be liable to
imprisonment for any term not exceeding five years.” It only
emphasises the risk of danger to life or risk of permanent injury
to health, and is, therefore, wider than the Indian section.

We do not. however, consider it necessary to expand the
cection in the Code. Cases not covered by the Code will be
taken care of by the Children Act,! which punishes the act of
neglecting or abandoning a child so as to cause unnecessary
mental and physical suffering. Though the maximum punish-
ment under that Act is not very high (six months’ imprison-
ment), it should be adequate.

16.51. In view of the severity of the punishment under
section 317. we think it desirable that the offence shouid be
more restricted in scope, and confined to exposure etc. of
children below 5 years, and that the mens rea should be iadi
cated more precisely, with reference to the risk of life or serious
injury to health. The Explanation stating that the section
does not prevent the trial of the offender for murder or culpa-
ble homicide if the child dies in_ consequence of the act
appears to us to be unnecessary and could safely be omitted.
The section may, accordingly, be revised as follows:—

317, Exposure and abandonment of child under five
years by parent or person having care of it—Whoever being
the father or mother of a child under the age of five years,
or having the care of such child, shall expose or leave such
child in any place with the intention of wholly abandoning
such child, shall, if such act endangers, or is likely to endan-
ger, the life of the child or permanently injures, or is likely
to permanently injure, the health of the child, be punished
with imprisonment of either description for a term which
may extend to seven years, Or with fine, or with both.”

16.52. Section 318 punishes concealment of birth by secret
disposal of the dead body of a child. In our view, the Penal

Code need not punish such concealment. For statistical pur- -

poses, concealment of birth can be punished under the law
relating to registration of births and deaths. If thechild s ille-
gitimate, it is wrong to use the criminal law for the purpose

—1..e. g. section 41, Children Act, 1960 (60 of 1960).
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in modern times. If the child is legitimate, there would not, ordi-
narily, be any inclination to conceal the birth. The practice
of killing female children has practically disappeared. If the
child has been killed after birth, and then the crims is sought
to be suppressed by concealing the birth, section 201 can be
resorted to. This being the position, section 318 may be safely
omitted.

16.53. Cases often arise where persons when legally bound
to do so, fail without lawful excuse to provide the necessaries
of life. Such illegal omissions ought to be punishable, and we
recommend the insertion of a new section after section317
in place of the present section 318. It may be as follows:—

“318. Failure to provide necessaries of life.—Whoever.
being legally bound to provide the necessaries of life to any
person, fails without lawful excuse to do so, knowing that
such failure will endanger the life or seriously impair the
health of that person, shall be punished with imprisonment
of either description for a term which may extend to three
years, or with fine, or with both.”

Causing hurt

16.54. Section 319 which defines causing hurt needs no
change.

16.55. The following changes are recommended in section
320 which defines grievous hurt:—

(i) The first clause may be omitted in view of the pro-
posed widening of the fifth clause.

(i) The second and third clauses may be combined
and amplified to read “deprivation! or impairment of the
sight of either eye or the hearing of either ear.”

(iii) In the fourth and fifth clauses, the word ‘“‘organ”
should be added, since the reference to ‘“‘any member or
joint” is not comprehensive.

(iv) In the seventh clause, there is no need to mention
““tooth” expressly.

(v) In the eighth clause, any hurt which causes the
sufferer to be in severe bodily pain for a period of fen days
should be regarded as grievous hurt. On the other hand,
relating grievousness of the hurt to the injured person being
unable to follow his ordinary pursuits for twenty days
does not appear to be the right approach, and it certainly
leads to abuse in the nature of false hospital certificates.

1. The word “privation” now used in these clauses is archaic.
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We propose that section 320 may be revised as follows:—

“320. Grievous hurt.—The following kinds of hurt only
are designated as grievous:—

(i) deprivation or impairment of the sight of either
eye or the hearing of either ear;

(ii) deprivation or destruction of any organ,
member or joint;

(iii) permanent impairment of the powers of any
organ, member or joint;

(iv) permanent disfiguration of the head or
face;

(v) fracture or dislocation of a bone;

(vi) any hurt which endangers life or which causes
the sufferer to be in severe bodily pain for ten
days.”

16.56. While dealing with the legal aspects of the family
planning programmes, the Seminar on Criminal Law, which
was held some time ago under the auspices of the Central Bureau
of Investigation, felt that voluntary sterilization might arguably
render the medical officer liable for grievous hurt and suggested
that section 320 of the Code should be amended ‘“‘so as to lega-
lise sterilization when carried out as a part of family planning
programme by a qualified doctor on an adult who has had some
children”. The Commission was asked to consider the sug-
gestion in view of the importance attributed to family planning
in general, and to sterilization as a method of population control
in particular.!

Our examination of the position, however, reveals no need
for an amendment of the law on the point. Sterilization would
amount to grievous hurt, as it would amount to ““permanent
impairment of the powers of an organ”, evenif it might not be
regarded as permanent impairment of the powers of any member
or joint. But we have no doubt that the operation of sterili-
sation done at the instance of the person undergoing it is covered
by the general exception in section 88. That section exempts
from penal liability an act not intended to cause death. if the
act be done in good faith for the benefit of the person to whom
hurt is caused. Voluntary sterilisation done with consent is
certainly for the benefit of the person undergoing it. No
amendment of the law is necessary on this score.

16.57. No change is needed in sections 321 and 322.
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16.58. In section 323, the amount of fine should be unli-
mited. The words “which may extend to one thousand rupees”
should be omitted.

16.59. We considered the question whether a special pro-
vision to  punish the causing of hurt to diplomatic envoys
is needed. It was suggested! that, at present, there is no special
provision in our laws for dealing with offence against the per-
son of diplomatic envoys or members of their staff. In all cases
when a non-cognizable offence is committed against them, they
are precisely in the same position as any private person, and
unless they choose to waive their immunity and step into a court
of law, no case can be made out against the assailant. Hence,
it was suggested that a new section should be inserted making
the offence of voluntarily causing hurt to a diplomatic envoy
punishable with imprisonment for three years or fine or both
and that this offence should be made cognizable. We do not,
however, see any need for such provision. Though causing
hurt is not a cognizable offence, there is nothing to debar a
member of the diplomatic staff from making a complaint in
court. The fact that the diplomatic representative enjoys immu-
nity from appearance in court does not prevent a complaint
by him or by a member of his staff. The present law creates
no practical difficulty, and no amendment is needed.

16.60. With reference to section 324 and 326, we consi-
dered the question whether there is any need for laying down
a minimum punishment where the hurt or grievous hurt is
caused by a corrosive substance. In a private member’s Bill2
introduced in the Rajya Sabha in 1968 it was proposed that
a minimum sentence of three years’ rigorous imprisonment
should be prescribed in the case of simple hurt, and life imprison-
ment in the case of grievous hurt. The Statement of Objects
and Reasons attached to the Bill said:—

“Of all the offences affecting human body, throwing of
acids is the most heinous. It not only destrous the happpi-
ness of the human being against whom such offence is
committed, but also ruins the entire family. Of late, an
increase in the incidence of such crime is being noticed.
Only a highly deterrent punishment can check such crimes.”

We have carefully considered the suggestion. In our view,
however, the mode of inflicting the injury should not be the
main criterion for prescribing a heavy minimum punishment.
The nature of the injury, the result of the assault and many
other factors enter into the picture in determining the proper
punishment. The reasons given by the Member for singling

1. F. 3(9)/56-L. C., S. No. 130 (Ministry of External Affairs).

2. Indian Penal Code (Amendment) Bill, 1968, introduced in the Rajya Sabha by
Shri G. R. Patil (Bill No. 12 of 1968).
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out, for minimum punishment, hurt or grievous hurt caused by
throwing acid are not, in our view, convincing. The general
question of providing minimum punishment for some of the
offences under the Penal Code was discussed by us with the
judges of the various High Courts and leading members of the
Bar. The majority opinion was against the provision of such
minimum punishment (except for a few offences), on the ground
that they would unnecessarily fetter the discretion of the trying
court. We are of the view that it should be left to the con-
victing court to impose a severe sentence where hurt or grievous
hurt has been caused by a corrosive substance, if the circums-
tances of the case justify a severe punishment.

16.62. Tt was suggested that, for the offence under section
325, the court should have a discretion to award fine, and that
imprisonment should not be mandatory, but we do not favour
any such change.

16.63. Section 326 punishes the offence of voluntarily
causing grievous hurt by dangerous weapons or means, the
maximum punishment being imprisonment for life or for ten
years. We consider imprisonment for life to be unnecessary
for this offence and recommend its omission.

16.64. Section 327 punishes the offence of  voluntarily
causing hurt to extort etc. with imprisonment upto ten years.
We recommend that the imprisonment should be reduced to
seven years, so as to maintain a distinction between this section
and the corresponding offence under section 329 as proposed
to be amended.

16.65. Section 328 punishes a person who administers to any
person any “‘stupefying, intoxicating of unwholesome drug or
other thing” with intent to cause hurt or to commit or facilitate
an offence or knowing it to be likely that he will thereby cause
hurt. We recommend that the expression ‘substance’ should
be substituted for the words ‘drug or other thing’. This will
make it clear that the ‘other thing’ must also have the effect
of ‘stupefying, etc. and that it need not be a ‘drug’ as nor-
mally understood.

We considered the question whether an offence under sec-
tion 328 can be committed in the absence of the requisite intent
or knowledge. It was felt that the language of the section was
clear on the point. Intent to cause hurt etc. or intent to commit
an offznce ete. or knowledge that hurt is likely, is an essential
ingredient. The Allahabad case,! cited in some of the com-
mentaries as raising a doubt on the point, is concerned with the
_quality of intent. The section could be re-arranged to deal
first with (i) intent to cause hurt or knowledge that hurt is likely,
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and then with (ii) the other type of intent, so that there would
be less scope for an argument on this point. But the deletion of
a portion of the section as recommended below renders a re-
arrangement unnecessary.

Administration of poison with intent to cause hurt or
with the knowledge that hurt is likely to be caused, is covered by
section 324 if hurt is caused, and by section 324 read with sec-
tion 511 (attempt) if hurt is not caused. The punishment
under section 324 (three years) is adequate. That portion of
section 328 should, therefore, be deleted, as unnecessary.

We considered the question whether knowledge that commis-
sion of an offence will be facilitated, should be added in section
328. But this did not find favour with us. If a person adminis-
ters poison etc., the connection between that act and another
offence will invariably be one of intent and not of mere knowledge
that an offence will be facilitated.

The marginal heading to section 328 is inaccurate even on
the wording of the present section, and requires modification.
Tt begins with the words “causing hurt” but the act punished
is the administration of poison, etc. ..

In the light of the above discussion, we recommed that
section 328 may be revised as follows:—, '

““328. Administering poison etc. with intent to commiit
an offence.—Whoever administers to or causes to be taken
by any person any poison or any stupefying intoxicating
unwholesome substance with intent to commit or to faci-
litate the commission of an offence, shall be punished
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine.”

16.66. Section 329 punishes the offence of voluntarily caus-
ing grievous hurt to extort property or to constrain to an
illegal act. The maximum punishment is life imprisonment or
imprisonment up to ten years. Life imprisonment for this
offence appears to be unnecessary and should be omitted.

A question was raised whether the section should not extend
to all cases of coercion by causing grievous hurt, e.g., to compel
a person to do or omit something what he is not legally bound
to do or omit. Causing hurt in order to compel a person to
withdraw a suitl or to extract a promise of marriage, is not
within section 329. We think, however, ‘that such an amendment
would unduly widen the section, and raise difficult questions
of motives etc. Such widening may bring in many cases not
fit to be regarded as aggravations of grievous hurt. We do not,
therefore, recommend any such change.

1. See Jorubha v. The State, A. 1. R. 1951 Sau. 40 (D. B.).
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16.67. No change is needed in sections 330 and 331.

16.68. As regards sections 332 and 333, we note that its
wording differs from that of sections 186, 332 and 353 and we
considered the question whether the verbal diversity represented
by the words “discharge”, “execution”, etc. could be avoided.
We, however, think that since no difficulty has arisen in practice,
no such change is necessary.

We also considered a suggestion to include persons acting
under the directions of a public servant. But such cases could
be adequately dealt with under the general provision punishing
hurt or grievous hurt, and no enhanced punishment is needed.

The word “lawful” in the latter part of sections 332 and 333
should be omitted, since it does not occur in the earlier part.

16.69. Imprisonment for one month which is provided
in section 334 is unnecessary. Short term sentences serve no
purpose. The maximum amount of fine should be increased.
The punishment provision may be amended to read “punished
with fine which may extend to one thousand rupees”.

16.70. Imprisonment under section 335 'should be reduced
from four years to three years, which is the usual period in the
Code, but the fine may be unlimited.

16.71. The punishment under sections 336 to 338 are not
adequate, and should be increased as follows:—

(i) Section 336: Substitute ‘‘six months™ for “‘three
months”, and “five hundred rupees” for “two hundred
and fifty rupees’.

(i) Section 337: Substitute “one year” for “six months”
and omit the words “which may extend to five hundred
rupees’’.

(iii) Section 338: Substitute “three years” for “two
years” and omit the words “which may extend to one thou-
sand rupees”.
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16.72. There has been a controversy as to whether the
offence under section 339 is made out if a person is prevented
from proceeding in a particular vehicle (say, a car), but is al-
lowed to proceed on foot. A narrow view was taken in an
early Bombay case! and in two Calcutta cases.? But later
decisions of both these High Courts3 have taken a wider view
which appears to us to be correct. We considered whether an
explanation should be inserted that where a person has a right
to proceed in any direction in a vehicle, then voluntarily ob-
structing him so as to prevent him from proceeding in that
direction in that vehicle amounts to an offence under section
339, but in view of the later decisions mentioned above, decided
that this was unnecessary.

16.73. No change is needed in section 340 which defines
wrongful confinement.

16.74. For wrongful restraint under section 341, a sen-
tence of imprisonment is unnecessary but fine may be up to
rupees one thousand. Where, however, the offence is jointly
committed by ten or more persons, it should, in our opinion,
be more severely punishable e.g., with imprisonment of either
description up to one-year, or fine, or both.

Section 341 may accordingly be revised as follows:—

“341. Punishment for wrongful restraint—Whoever
wrongfully restrains any person shall be punished with
fine which may extend to one thousand rupees;

and, if the offence is jointly committed by ten or more
persons, every one of them shall be punished with imprison-
ment of either description for a term which may extend to
one year, or with fine, or with both.”

16.75. Imprisonment upto one year, or unlimited fine, or
both, should be the punishment under section 342 for wrong-
ful confinement. Here again, if the offence is committed by
ten or more persons, the punishment should be heavier. In
recent years, it has been a feature of agitational propaganda
and demonstration for a large number of persons to “gherao”
officials and others. The views received in response to our
Questionnaire4 show a very substantial support for providing
a severe punishment for this offence. We propose that the
maximum punishment for wrongul confinement by a group
of ten or more persons should be imprisonment for three years
and fine.

1. Emperor v. Rama Lal, (1912) 15 Bom. L. R. 103 (D. B)).
2. Durga Prasad v. Nilman, A. 1. R. 1935 Cal. 252; and Mahendra Nath, 1. L. R. 62 Cal.

629.

3. Emperor v. Lahanu Manali, A. 1. R. 1926 Bom. 118; and Madhab Chandra v. Nalini,
A. L. R. 1964 Cal. 286.

4, Question 7 (b) was, “Should ‘gherac’ (wrongful confinement by a large group of per-
sons) be made a separate offence with a severe punishment”.
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Section 342 may accordingly be revised as follows:—

“342. Punishement for wrongful confinement.—Whoever
wrongfully confines any person shall be punished with impri-
sonment of either description for a term which may extend
to one year, or with fine, or with both;

“and, if the offence is jointly committed by ten or more
persons, every one of them shall be punished with imprison-
ment of either description for a term which may extend to
three years, and shall also be liable to fine.”

16.76. Sections 343 and 344 prescribe a heavier punishment
for wrongful confinement according to its duration. If it lasts
for three days or more, the offence is punishable with two years’
imprisonment; and if it lasts for ten days or more, then it is
punishable with three years’ imprisonment. We do not think
two gradations are necessary. We propose, instead, one section
for this aggravated form of wrongful confinement, reading as
follows:—

343, Wrongful confinement for days or more—Whoever
wrongfully confines any person for five days or more, shall
be punished with imprisonment of either description for a
term which may extend to three years and shall also be liable
to fine.”

16.77. No change is needed in sections 345 to 348.

Criminal force and Assault

16.78. We have next a group of ten sections dealing with
criminal force and assault. The first three sections define ‘force’,
‘criminal force’ and ‘assault’, respectively. The definition of
‘force’ in section 349 is very complicated and the language reminds
us of the definitions given in the science of mechanics. Consi-
dering that no other penal code has found it necessary to define
the expression and that there is nothing abstruse in the concept
requiring definition, we think that section 349 could be safely
omitted. !

16.79. After defining the expression ‘to use criminal force’
in section 350, and the expression ‘to commit an assault’ in
section 351, all the seven penal sections that follow equate the
two acts and refer to “whoever assaults or uses criminal force”.
There is thus practically no difference between assault and using
criminal force from the point of view of punishment. It is
apparent that, in keeping the two ideas distinct, the Code merely
follows the distinction between ‘assault’ and ‘battery’ under the
common law of England. “Assault and battery are two distinct
crimes at common law; but it is common in ordinary usage, and
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even in statutes, to use the term ‘assault’ to cover both.”! We
think that, so far as the Code is concerned, it is needless to main-
tain the distinction between assault and using criminal force,
and that it would- be simpler to refer to the offensive act merely
as “assault”. The definition of assault should, however, comp-
rise the ideas set out in section 349 and those set out in section
350.

16.80. Apart from this Chapter, the expression ‘criminal
force’ is to be found only in three sections of the Code, viz.,
sections 121A, 141 and 152. 1In section 121A, as already indi-
cated,2 the word ‘criminal’ is not required in the context and
could be omitted. We have also proposed? the addition of an
explanation in section 141 to indicate when force will be regarded
as criminal for the purposes of that section, and the same ex-
planation will be sufficient for interpreting section 152.

16.81. We accordingly propose that section 350 may be
omitted, and that section 351 be revised as follows (—

“351. Assault.—A person is said to assault another when
he, without that person’s consent—

(a) applies force, directly or indirectly, to that person
in order to the committing of an offence, or intending
or knowing it to be likely that he will thereby cause in-
jury, fear or annoyance to that person, or

(b) Threatens, by any gesture or preparatory act,
to apply such force as aforesaid to that person, in-
tending or knowing it to be likely that the gesture or act
will cause him to apprehend that such force is about to
be applied.

Explanation.—Mere words do not amount to an assault;
but the words which a person uses may give to his gestures
or preparation such a meaning as may make those gestures
or preparations amount to an assault.

Tllustrations

(a) Z is sitting in a moored boat, on a river. A
unfastens the moorings, and thus intentionally causes
the boat to drift down the stream, Here, A has indirectly
applied force to Z.

1. Smith and Hogan, Criminal Law, _2nd edition, page 249.

2. See paragraph 6.8 above.
3. See paragraph 8.9 above.
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(b) Z is riding in a horse-carriage. A lashes the
horses, and thereby causes them to quicken their pace.
Here A has indirectly applied force to Z.

(c) A pulls up a woman’s veil without her consent,
intending or knowing it to be likely that he will thereby
frighten or annoy her. He has assaulted her.

(d) A incites a dog to spring upon Z without Z’s
consent. Here, A has applied force to Z and if he in-
tends to cause injury, fear or annoyance to Z, he has
assaulted Z.

(¢) A begins to unloose the muzzle of his dog,
intending or knowing it to be likely that he may thereby
cause Z to believe that he is about to cause the dog to
attack Z. A has assaulted Z.

(f) A shakes his fist at Z, intending or knowing it
to be likely that he may thereby cause Z to believe
that A is about to strike Z. A has assaulted Z.

(g) A takes up a stick, saying to Z, “T will give you
a beating”. Here, though the words used by A could
not amount to an assault, and though the mere gesture,
unaccompanied by any other circumstances, might not
amount to an assault, the gesture explained by the words
may amount to an assault.”

16.82. Under section 352, a slight increase in punishment is
recommended. The imprisonment at present three months,
should be increased to six months; and the fine, at present limited
to Rs. 500/-, should be unlimited.

16.83. While section 352 punishes assault otherwise than
on grave and sudden provocation, the punishment for assault
on such provocation is provided in section 358. Since the
Explanation of section 352 also has to apply to section 358, the
two sections may be combined and revised as follows :—

““352. Punishment for assault.—(1) Whoever assaults any
person, otherwise than on grave and sudden provocation given
by that person, shall be punished with imprisonment of either
description for a term which may extend to .six months, or
with fine, or with both.

(2) Whoever assaults any person on grave and sudden

provocation given by that person shall be punished with fine -

not exceeding five hundred rupees.

(3) Grave and sudden provocation will not mitigate the
punishment for assault if the provocation—

(a) is sought or voluntarily provoked by the offender
as an excuse for the offence, or
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(b) is given by anything done in obedience to the
law, or by a public servant in the lawful exercise of the
powers of such public servant, or

(c) is given by anything done in the lawful exercise
of the right of private defence.

The provision in the existing Explanation that “whether
the provocation was grave and sudden enough to mitigate
the offence, is a question of fact” is not required after
abolition of jury trials, and has, therefore, been omitted.

16.84. No change is needed in section 353 except the omission
of the words “or used criminal force to”.

16.85. Section 354 punishes a person who assaults or uses
criminal force to a woman with intent to outrage her modesty.
We have earlier! referred to a judgment of the Supreme Court?

_in which it was held that even a baby of seven and a half months

old has modesty that can be outraged by use of criminal force
within the meaning of this section. In that case, the accused had
indecently assaulted the baby and caused injury to its genitals,
and the question arose whether the act amounted to an offence
under section 354. The High Court of Punjab acquitted3
the accused holding that a girl of seven and a half months cannot
have a “modesty” which can be outraged. The Supreme Court,
by a majority, reversed the High Court’s judgment. Bachawat,
J. observed:—

“The essence of a woman’s modesty is her sex. The
modesty of an adult female is writ large on her body.
Young or old, intelligent or imbecile, awake or sleeping, the
woman possesses a modesty capable of being outraged.
Whoever uses criminal force to her with intent to outrage
her modesty commits an_ offence punishable under section
354. The culpable intention of the accused is the crux of
the matter.

“The reaction of the woman is very relevant, but its
absence is not always decisive, as for example, when the
accused with a corrupt mind stealthily touches the flesh of a
sleeping woman. She may be an idiot, she may be under
the spell of anaesthesia, she may be sleeping, she may be
unable to appreciate the significance of the act, nevertheless,

the offender is punishable under the section.”

1. See paragraph 2.5.
2. State of Punjab v. Major Singh, A. L. R. 1967 8. C. 63, 65, 67, Cri. L. J. 1 ; (1966) Suppl.
S. C. R. 286.

3. A. 1. R. 1963 Pun. 443 (F. B).
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And Mudholkar J., observed as follows:—

“It speaks of outraging the modesty of a woman and at
first blush seems to require that the outrage must be felt by
the victim itself. But such an interpretation would leave out
of the purview of the section assaults not only on girls of tender
age but on even grown up woman when such a woman is
sleeping and did not wake up or is under anaesthesia or stupor
or is an idiot. It may also, perhaps, under certain circum-
stances, exclude a case where the woman is of depraved moral
character. Could it be said that the Legislature in-
tended that the doing of any act to or in the presence
of any woman which, according to the common notions of
mankind, is suggestive of sex, would be outside this sec-
tion unless the woman herself felt that it outraged her modesty?
Again, if the sole test to be applied is the woman’s reaction to a
particular act, would it not be a variable test depending upon
the sensitivity or the upbringing of the woman? These con-
siderations impel me to reject the test of a woman’s individual
reaction to the act of the accused. T must, however, confess
that it would not be easy to lay down a comprehensive test;
but about this much I feel no difficulty. In my judgment
when any act done to, or in the presence of, a woman is
clearly suggestive of sex according to the common notions
of mankind that act must fall within the mischief of this
section.”

Sarkar, C.J., however, dissented:—

“To say that every female of whatever age is possessed
of modesty capable of being outraged seems to me to be laying
‘down too rigid a rule which may be divorced from reality.
There obviously is no universal standard of modesty. If
my reading of the section is correct, the question that remains
to be decided is, whether a reasonable man would think that
the female child on whom the offence was committed had
modesty which the respondent intended to outrage by his
act or knew it to be the likely result of it. I do not think
a reasonable man would say that a female child of seven and
a half months is possessed of womanly modesty. If she had
‘not, there could be no question of the respondent having
intended to outrage her modesty or having known that his
act was likely to have that result. 1 would for this reason
answer the question in the negative.”

16.86. While substantial justice was done in the case, one
cannot (with great respect) help observing that the conclusion
was reached by the majority after some straining of the language.
The expression “modesty” connotes a retiring,|bashful or decorous
disposition. It is a strain on the ordinary use of language to
apply that expression to a baby in arms. It is better to have a
direct provision on the offence of indecent assault on children
of whatever age or sex, so that courts may not (in the case of girls)
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be thrown back upon a restricted provision like the present section
354. We are of the opinion that apart from assault to outrage
‘modesty’, acts of indecency with children should be made speci-
fically punishable by a new section reading as follows :—

“354A. Indecent assault on a minor.—Whoever assaults
any minor under sixteen years of age in an indecent, lascivious
or obscene manner, shall be punished with imprisonment of
either description for a term which may extend to three years,
or with fine, or with both.”

16.87. No change is needed in section 355 except the omission
of the words ““or uses criminal force to”.

16.88. Section 356 speaks of assaulting a person “in attempt-
ing to commit theft on any property which that person is wearing
or carrying”. The preposition ‘on’ appears to be incorrect,
and should be replaced by ‘of’.1

16.89. No change is needed in section 357 except the omission
of the words ““or uses criminal force to”. .

16.90. Section 358 which is proposed? to be combined with
section 352 will have to be omitted.

Kidnapping, Abduction, Slavery and Forced Labour

16.91. Derived from the word ‘kid” meaning child, and ‘napper’,
an American cant word for thief, the word ‘kidnapper’ originally
(seventeenth century) meant one who stole children and others
to provide servants and labourers for the American plantations.3
In England, however, “according to East, the most aggravated
species of false imprisonment is the stealing and carrying away,
or secreting of some person, sometimes called kidnapping, which
is an offence at common law. Blackstone confines this offence
to the case where the victim is sent into another country, and
East appears to agree that this is strictly a constituent of kidnap-
ping properly so called. According to Russell, the offence is
committed if a minor is taken away against the will of his friends
or lawful guardians.”4 Child-stealing, as such, is a statutory
offences punishable with seven years’ imprisonment. The
offence is unlawfully, either by force or fraud, to take away or
entice any child under the age of fourteen years, with intent to
deprive its guardian of the possession of such child, or with intent
to steal any article from the child. It appears that the common
law offence of kidnapping is of small importance at the present
day in England.$ ' '

1. This mistake is also found in the printed copy of the Indian Penal Code as passed in

1860.

= NV I AN

. See paragraph 16.83 above.

. Oxford Dictionary of English Etymology.

. Smith and Hogan, Criminal Law, 2nd edition, page 276.
. Offences against the Person Act, 1861, section 56.

. Smith and Hogan, Criminal Law, 2nd edn., page 277.
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16.92. The Penal Code distinguishes between two kinds of
kidnapping, viz., kidnapping from India and kidnapping from
lawful guardianship. The first kind is defined in section 360
as conveying any person beyond the limits of India without the
consent of that person or of some person authorised to consent
on behalf of that person. This offence was of importance in
the last century when the practice of indentured labour was
common and “coolycatching” by devious methods had to be
put down. As will be seen by a comparison of the definition
of kidnapping from India in section 360 with the definition of
abduction in section 362, the difference between the two is very
slight; where an adult is conveyed out of India without his consent,
it is almost certain that he would have been compelled or induced
to go from some place, i. e., “abducted”. We think it is un-
necessary to have the first kind of kidnapping as a special offence,
and propose that both section 359 and 360 should be omitted.

16.93. In order to amount to kidnapping of a minor from lawful
guardianship, the age limit of the minor is fixed in section 361
at 16 for boys and 18 for girls. It was suggested that since, under
clause fifth of section 375, it is not rape to have sexual inter-
course with a girl of 16 or more with her consent, the age limit
for kidnapping also should be 16 for girls aswell as boys. We
do not, however, think that this is a valid argu ont since the two
offences are very different. Kidnapping being an offence against
lawful guardianship, it is logical to fix the age of majority as the
age limit. In fact, we see no reason why it should be 16 in the
case of boys. We propose that all minors under 18, whether male
or female, should be brought within the scope of the definition
of kidnapping, but the punishment may be more severe where
the kidnapped person is under 15.!

The explanation of the section refers to “any person lawfully
entrusted” etc. These words have led to a needless controversy
as to whether there has to be a formal entrustment.? For instance,
orphanages and similar charitable institutions which take
charge of neglected or abandoned children may find it difficult
to establish that they have been lawfully entrusted by anyone with
the care or custody of a particular child. De facto guardians are
clearly intended to be covered by the Explanation.? We pro-
pose to use the words “any person who has lawful custody of™
etc. in the Explanation.

Kidnapping may accordingly be redefined as follows :—

“361. Kidnapping.—Whoever takes or entices any person
who is under eighteen years of age or is of unsound mind, out
of the keeping of the lawful guardian of such person, without the
consent of such guardian, is said to kidnap that person.
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1. Sec para 16.93 below.
3. See discussion in State v. Harbans Singh, A. 1. R. 1954 Bom. 339.
3. Jangli Milan, A. 1. R. 1934 Pat., 170 ; Saharali, A. 1. R. 1931 Cal. 446.



Exception
in section
361 consi-
| dered and
revised.

268

Explanation.—In this section, the words ‘lawful guardian’
include any person who has lawful custody of a minor or of
a person of unsound mind.”

16.94. The exception under section 361 provides for two
different cases which may arise in relation to the immediate care
and custody of an illegitimate child. The first is where the alleged
kidnapper in good faith believed himself to be the father of the
child and takes it away from the custody of its present guardian.
The second exception is where there is a bona fide dispute over
the custody of the illegitimate child. It will be noticed that the
exception has no application in relation to legitimate children.

In England, under section 56 of the Offences against the
Person Act of 1861, the mother of the child (whether legitimate
or illegitimate), a person who shallhave claimed any right to
possession of the child, and a person who shall have claimed to
be the father of the child where it is illegitimate, are all exempted
from prosecution for child-stealing. While we do not consider
that the scope of the exception in section 361 should be widened
to this extent, the distinction it makes between legitimate and
illegitimate children is neither logical nor satisfactory. Disputes
do arise between the parents of a child who have fallen out over
the custody of the child: should it be regarded as a culpable act,
and a serious offence at that, for either of them to take or entice
the child out of the keeping of the other? There may, in some
cases (but not necessarily in all) be good justification for the father
of an illegitimate child to take it out of the custody of its mother,
but, equally, there could be justification for the mother of a child
born in wedlock to take it out of the keeping of the father even
if he is its lawful guardian. It seems to us, therefore, that the
exception should be extended to the taking of a child by either
parent, and where it is illegitimate, by a person who in good faith
believed himself to be its father. Bona fide claims by other persons
to the lawful custody of a child, whether legitimate or illegitimate,
should not, in our opinion, be sufficient to exculpate them from
the offence of kidnapping.

We propose accordingly that the exception should be revised
to read as follows :—

«Exception.—It is not kidnapping when a minor is taken
or enticed out of the keeping of his lawful guardian by either
of his parents, or, where the minor is an illegitimate child,
by a person who in good faith believes himself to be the father
of such child, unless such act is committed for an illegal
or immoral purpose.”

Tt will be noticed that in the above re-draft, we have mentioned
“illegal purpose” instead of ‘“‘unlawful purpose”, which are the
words used in the present exception. The question what is an
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‘unlawful purpose’ has led to contraversy! incourts because of
the vagueness of the expression. As the word ‘illegal’ is defined
in section 43, it is desirable to replace it by the more precise ex-
pression ‘illegal purpose’.

16.95. The language of section 362, which defines abduction,
is defective in two respects. First, it is doubtful if it covers the
act of bodily lifting and carrying away a person, when he is un-
conscious or asleep. Such cases do not literally fall within the
words ‘by force compels or by deceitful means induces>—which
is the formula used in the present section. Secondly, while
‘force’ is mentioned, show of force is not mentioned, with the
result, that some High Courts have construed the section as
confined to cases where force is used.2 It appears to us that it
would be useful to amend the section so as to clarify the position
on the first point and widen the section on the second point, as
follows :—

<362. Abduciion:—Whoever,—

(a) by force or show of force compels, or by any
deceitful means induces, any person to go from any
place; or

(b) takes any person away from any place without the
consent of that person or some person legally
authorised to consent on behalf of that person, is said
to abduct that person.” :

16.96. Tt was suggested that, to cover cases of hi-jacking
of aircraft or other vehicles, an amendment may be made so as
to punish those who indirectly cause persons to be transported
to a place which is not their intended destination. The need for
such amendment was emphasised on the ground that the com-
pulsion in such cases, at least so far as the passengers are concern-
ed, 1s indirect. We are, however, of the view, that such cases
could be regarded as falling within the section, notwithstanding
the indirect nature of the compulsion, and no amendment is
necessary.

16.97. As regards section 363, we are of the view that the maxi-
mum punishment for kidnapping a person not under 15 years
of age should be less severe than at present. If such kidnapping
is for one of the purposes, mentioned in the succeeding sections,
then the increased punishment under the relevant section will
apply. The section may be revised as follows :

“363. Punishment for kidnapping.—Whoever Kkidnaps
any person who is under fifteen years of age shall be punished
with imprisonment of either description for a term which may
extend to seven years, and shall also be liable to finc; and
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1. See Khalil-~Relman, A. I R. 1933 Rangoon 98 ; Aakindra Nath, (1934) L L. R.

62 Cal. 629 ;  Chowdayya, A. 1 R. 1938 Mad. 656.
2. E. g. see A. 1. R. 1949 All. 710.
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whoever kidnaps any person who is not under fifteen years of
age shall be punished with imprisonment of either description
for a term which may extend to three years, and shall also
be liable to fine.”

16.98. Section 363A deals with kidnapping for begging. We

have examined the recommendations of the Committee appointed
to inquire into this offence, as well as the papers relating to the
Bill prepared by the Home Ministry to amend the section.

(i) It has been suggested that the definition of ‘begging’
in sub-section (4) (a) of section 363A, should be expanded
so as to cover persons wandering without visible means
of subsistence, on the analogy of the definition of ‘begging’
in the Bombay Prevention of Begging Act, 1959. The
object of anti-beggary legislation is not punitive, but to
tackle the problem of begging by remedial and welfare
measures, whereas the object of section 363A is to
prevent the cruelty to minors involved in kidnapping
children and making beggars of them. The act
punishable is kidnapping : subsequent use for begging is only
the motive of the act. Where there is evidence of begging
in any fori:, there should be no difficulty, even in the absence
of a definition. We, therefore, recommend omission of the
definition.

(ii) As in section 361, we do not think it necessary to
have one age for boys and another for girls while defining
‘minor’. It may be 18 years for both.

(iii) In regard to punishment, the Committee considered, 1
and we agree, that the maximum provided in the section is
sufficient.  We also agree with the Committee? that a
minimum punishment of 3 years’ imprisonment would be
Jjustifiable in order that the provision might be effective as a
deterrent. We do not think that there is any need to give the
court a power to award a lesser punishment, as the offence in
question is bound to be grave in every situation. Imprison-
ment should be rigorous.

Accordingly, section 363A may be amended as follows :—

(i) in sub-section (1), for the words ‘imprisonment of
either description’, the words ‘rigorous imprisonment’ shall be
substituted; and after the words ‘ten years’, the words ‘but
which shall not be less than three years’, shall be inserted;
and

(i) for sub-section (4) the following shall be substituted,
namely :—

“(4) In this section, ‘minor’ means a person under
eighteen years of age.”

1. Report of the Committee on Kidnapping of Children for Begging, (1969), para 5.2.5.

2. Ibid.
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16.99. Section 364 punishes the offence of kidnapping or
abduction of a person in order to murder him, the maximum
punishment being imprisonment for life or for ten years. In
view of our general recommendation as to imprisonment for life,
we propose that life imprisonment should be omitted and term
imprisonment increased to 14 years.

The illustrations to the section do not elucidate any particular
ingredient of the offence and should be omitted.

16.100. We consider it desirable to have a specific section to
punish severely kidnapping or abduction for ransom, as such
cases are increasing. At present, such kidnappig or abduction
is punishable under section 365 since the kidnapped or abducted
person will be secretly and wrongfully confined.

We also considered the question whether a provision! for
reduced punishment in case of release of the person kidnapped

without harm should be inserted, but we have come to the con--

clusion that there is no need for it. We propose the following
section :—

“364A. Kidnapping or abduction for ransom.—Whoever
kidnaps or abducts any person with intent to hold that person
for ransom shall Dbe punished with rigorous imprisonment
for a term which may extend to 14 years, and shall also be
liable to fine.”

16.101. We have proposed above the omission of the separate
offence known as kidnapping out of India, but kidnapping or
abducting any person, whether a minor or an adult, with the
intention of taking him out of India, should be severely punishable.
This offence may appropriately be included in section 365 by
revising it as follows —

*365. Kidnapping or abducting with intent to convey out of India
or secretly confine person.—Whoever kidnaps or abducts any
person with intent to cause that person fo be conveyed out of
India or to be secretly and wrongfully confined shall be punish-
ed with rigorous imprisonment for a term which may extend
to seven years, and shall also be liable to fine.”

In this connection, we considered the question whether inter-
State abductions should be made an offence, but came to the con-
clusion that this is not necessary.

16.102. Section 366 is in two parts. The first part puni-
shes a person who kidnaps or abducts any woman in order that
she may be compelled “to marry any person against her will”.
There is a sharp divergence of judicial opinion as to the meaning
of these words in cases where the person kidnapped is a minor.
Are these words to be taken as referring to the will of the guar-
dian, or are they limited to the will of the person kidnapped, even
though she is a minor?
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t. The New South Wales Criminal Code contains such a provision vide section 90A.
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In a Calcutta case,! these words were taken as referring to the
will of the girl, and not to the will of her guardian, though the
girl was a minor. The Oudh Chief Court? also seems to have
taken the same view.

In a Rangoon case,3 the High Court considered the distinc-
tion between “against the will” and “‘without the consent” of a
person:—

“Further, in the Penal Code a distinction is drawn bet-
ween an act which is done ‘against the will’ and an act done
‘without the consent’ of a person4. Every act done ‘against
the will’ of a person, no doubt. is one ‘without his consent’,
but an act done ‘without the consent’ of a person is not neces-
sarily ‘against his will’, which expression, I take it, imports
that the act is done inspite of the opposition of the person to
the doing of it.

Now, having regard to the distinction that is drawn in
the Penal Code between the expression ‘against the will’ and
‘without the consent’ of a person, and the fact that in section
366. it is specifically provided that the woman may be com-
pelled, or knowing it to be likely that she will be compelled,
to marry ‘against her will’, [ am of the opinion that the provi-
sions of section 90 are not to be applied to section 366.”

But in a Madras case,5 Panchapakesa Ayyar, J., was provision-
ally of the view that inasmuch as the principle of section 366
was to “uphold the lawful authority of the parents or guardians
over their minor wards and to throw a ring of protection over
the girls themselves”, the consent or will of the girl was immaterial,
and the will of the guardian was decisive for this purpose. But
he did not give his final opinion on the subject, as the case was
remanded.

In a Kerala case,$ a girl under 18 years of age was kidnapped
by the accused, and he later married her. He was charged under
section 363, and also under section 366, the allegation being that
his object was to marry her. The accused, besides raising the
defence that the girl was major, also took the defence that the
girl was a consenting party throughout. The defence was negativ-
ed, and his conviction was affirmed by the High Court, which
observed that “*for purpose of section 366 also, the minor’s consent
to the marriage or illicit intercourse is not of any significance.”

AW N

\O L

. Fulchand v. Emp., A. 1. R. 1932 Cal. 442,

. Bishnath Prasad v. Emp., A. 1. R. 1948 Oudh 1, 4, and 9.

. Khalilur Rahaman v. Emp., A. L. R. 1933 Rang. 98, 101.

. Reg. v. Fletcher (1859) 8 Cox C. C. 181 ; 28 L. J. M. C. 85-5 Jr. (ns) 179-7 W.R.

204.

. District Magistrate v. Subhanna, A. 1. R. 1951 Mad. 900.
. Kunjukunju v. State, A. L. R, 1959 Ker. 197.
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With all respect. this observation appears to us to ignore
the specific words of section 366, which require that the kidnapp-
ing of the minor from lawful guardianship must have been with
intent to compel her to marry against her will. 1f a minor girl
(above 12 years)! is taken away with her consent and married
with her consent, the offence under section 363 may be made out,
but section 366 cannot apply. Further, we are of the view that
an intention to marry the minor girl without the consent or
‘against the will’ of her guardian is irrelevant for establishing the
offence under section 366. We do not however think it necessary
to alier the wording of the section despite the different views
expressed by the High Court as to its meaning and effect.?

16.103. The second half of section 366 and section 366A
(both of which were inserted by an amending Act in 1923) are
closely connected with each other, and could appropriately be put
in one section.

16.104. In the light of the above discussion, sections 366 and
366A may be revised as follows —

“366. Kidnapping or abducting woman to compel her to
marry etc.—Whoever kidnaps or abducts any woman—

(a) with intent that she may be compelled, or know-
ing it to be likely that she will be compelled to marry
any person against her will, or

(b) with intent that she may be forced or seduced
to illicit intercourse, or knowing it to be likely that she
will be forced or seduced to illicit intercourse,

shall be punished with rigorous imprisonment for a term which
may extend to ten years, and shall also be liable to fine.

366A. Procuration of woman or minor girl—(1) Whoever,
by means of criminal intimidation or of abuse of authority
or any other method of compulsion, induces any woman
to go from any place with intent that she may be, or knowing
it to be likely that she will be, forced or seduced to illicit
intercourse with another person shall bz punishable with
rigorous imprisonment which may extend to ten years, and
shall also be liable to fine.

(2) Whoever, by any means whatsoever, induces any
minor girl under the age of eighteen years to go from any
place or to do any act with intent that such girl may be. or
kncwing it to be likely that she will be, forced or seduced to
illicit intcrcourse viith another person shall be punished with
rigorous trprisonment which may extend to ten vears, and
shall also be liable to fine.”

1. Under section 90, consert of a minor under i2 years is not sufficient.

2. One of us, Shri R. L. Narasimham, is of a different view. Sez his separate note.

3 M of Law/71i—19
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_16.105. In sections 366B and 367, the only change required
is to provide for rigorous imprisonment.

16.106. Section 368, which deals with wrongfully concealing
a person knowing to be kidnapped or abducted, leaves the punish-
ment to be regulated according to the punishment for the princi-
pal offence of kidnapping or abduction. We think that this
refinement is @nnecessary and a specific punishment may be pro-
vided. The section may be revised as follows :—

“368. Wrongfully concealing or keeping in confinement
kidnapped or abducted person.—Whoever, knowing that any
person has been kidnapped or abducted, wrongfully conceals
or confines, such person shall be punished with rigorous
imprisonment for a term which may extend to seven years,
and shall also be liable to fine.”

16.107. The offence under section 369, kidnapping or abduct-
ing a child with intent to steal from its person is, in our view
serious enough to justify a minimum punishment of two years’
rigorous imprisonment. Further, as the offence is grave, the
minimum punishment need not be subject to relaxation by the
Court. We, therefore, recommend that section 369 be revised
as follows :—

“369. Kidnapping or abducting child under ten years with
intent to steal from its person.—Whoever kidnaps or abducts
any child under the age of ten years with the intention of
taking dishonestly any movable property from the person of
such child, shall be punished with rigorous imprisonment for
a term which may extend to seven years, but which shall not
be less than two years, and shall also be liable to fine.”

16.108. Sections 370 and 371 deal with slavery. Though,
slavery and trafficking in slaves no longer exists in India, szction
370 may be retained as a deterrent. Imprisonment for the offence
should be rigorous. Section 371, which punishes habitual dealing
in slaves more sevesely is, however, unnec:ssary and may be omitt-
ed.

16.109. Section 372 punishes selling, or hiring a minor for
prostitution, illicit intercourse or any ‘unlawful and immoral
purpose’.

Tt was suggested that, for the words ‘anlawful and immoral
purpose’, the words ‘illegal or immoral purpose’ should be substi-
tuted, but we think that the purpose should be both immoral
and unlawful. Although the expression ‘unlawful’ may bz vague
in other contexts, itis notso in this section, because t.he
further restriction impeszd by ‘immoral’ narrows down it
scope.
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Imprisonment under this section should be rigorous, having
regard to the gravity of the offence.

16.110. There is a conflict of decisions on the question whether  Section
section 373 is confined to obtaining possession of a minor from 373—‘1"?‘
a third person. The Bombay! and the Patna? High Courts have f,;;‘;figrf as
held that it is not necessary that the buying, hiring, or other- (o taking
wise obtaining possession, of the minor should be from a third possession
person. Any one faking a girl under eighteen years for the pur- ©of minor.
pose indicated in the section is liable even though there is no one
who has given him possession of the girl, and he himself has taken
possession of her. The Madras3 and the Calcutta4 High Courts
have taken a narrower view. The Calcutta case expressly dissents
from the Bombay view.

16.111. We are of the opinion that a clarification on [the point Recom-
would be useful. Further, we regard the wider view as prefer- mendation.
able. Thisis a beneficial provision, and a wider scope is desirable
for effective protection against mercenary exploitation of helpless
minor girls, We, therefore commend the addition of an
E xplanation to section 373 as follows :—

“Explanation III.—For the purpose of this section, it

is not necessary that possession of the minor should have

been obtained from a third person.”

16.112. No changes are needed in section 374, ggztion

Sexual offences

16.113. The definition of rape in section 375, which Section
refers to the woman’s consent in four of its five clauses, raises 375—
the question as to how far, if at all, the general exception in section ~Applicabi-
90 is applicable in relation to the consent “‘intended” by the second 'S‘?&?én 90
clause of the definition. Concretely, if the consent is given by {5 ‘con-

a woman, who from unsoundness of mind or intoxication, is un- sent’ of
able to understand the nature and consequence of the act to which woman.

she has in fact submitted, has the man commiited rape?
If the second paragraph of section 90 is applicable, such consent
must be ignored and the man must be regarded as having had
sexual intercourse with the woman without her consent. While
there are quite a few English cases leading to this conclusion under

the common law of England, the question doesnot appear to
have arisen in any Indian case.$

\. Shamoundarbai, A. 1. R. 1921 Bom. 323 ; Bhagchand, A. 1. R. 1934 Bom. 200; Gor-

dhan Kalidas, A. 1. R, 1942 Bom. 23.
2. Shamsunder Prusti, A. 1. R. 1930 Pat. 219.

3. Dowlath Bee v. Shaik Ali, (1870) 5 M. H. C. R. 473, 475, 1 Weir 377 (See judgments

of Holloway and Innes JJ.).

4, Jateendra Mohan Das, 1. L. R. (1937) 2 Cal. 187 ; A. 1. R. 1937 Cal. 250 (Cunliffe and

Hunderson JI.).

5. V. B. Raju cites Bhonri, 1953 R. L. W. 254, for the view that “_sexual intercourse
with a woman under the influence of drink cannot be said to be with consent. (Raju,

Commentaries on the Indian Penal Code, 3rd Edn., Vol. 1I, page 1321). A full report
of the decision was not available.
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The special exceptions in the second and third clauses of
section 375 obviously do not cover the same ground as the general
exception formulated in the first paragraph of section 90. Under
section 375 read by itself, it is only when the woman’s consent to
the act has been obtained by putting /er in fear of death or physi-
cal hurt, the consent does not count; whereas, under section
90, if she has given her consent under fear of ‘injury’—a wider term
than physical hurt—to herself or any oneelse and the man knows
that the consent was given in consequence of such fear, the consent
does not count. In a Nagpur case,! the High Court held that,
where the woman had consented or submitted to sexual inter-
course with the accused who pretended to have a warrant to
arrest and take her to Bombay, and, by that deceit, abducted her
10 a circuit house for the purpose, the consent was not vitiated
by its being given in fear of some ‘injury’ to herself other than
bodily hurt. The applicability of section 90 to the charge of
rape in those circumstances was neither raised nor considered
in the judgment.

Similarly, under the fourth clause of section 375, only one
misconception of fact, viz., the induced belief that the man is her
husband, vitiates the consent of the woman; whereas, under
section 90, any misconception of fact vitiates, provided the man
knows or has reason to believe that the consent was given
in consequenge of such misconception. Here again. we have no
Indian decisions on the applicability or otherwise of the general
exceptions to a charge of rape when the particular exception in
the fourth clause of section 375 is not applicable.

The third paragaph of section 90 raises no such™® problem.
The minimum age of ‘consent’ for the offence of rape being speci-
fied as 16 in the fifth clause, the 12 year age limit in the general
exception does not apply.

It seems possible to take the view that the third and fourth
clauses of section 375 relating to fear of hurt and misconception
are special provisions and hence exclude the application of the
corresponding general provision in the first para of section 90;
but the general exception in the second para is not excluded by any
thing specified in section 375. We do not, however, consider
it necessary to clarify this point by an amendment of that section
since no difficulty has been felt in practice.

16.114. Under the third clause of section 375, the consent of
the woman is vitiated only when she has been put in fear of death
or body hurtto herself. The clause does not extend to a case
where death or grievous hurt is threatened to some one else pre-
sent on the spot, e.g., the woman'’s child, parent or husband,
and she is thereby compelled to subniit to sexual intercourse.
Though such cases would be very rare there is no reason in
principle why such consent should not be held to be vitiated.
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We notice that the definition of rape proposed in the American
Draft Penal Code includes the case where the man ‘‘compels
(the woman) to submit by force or threat of imminent death,
serious bodily injury, extreme pain or kidnapping, o be inflicted
onany one.””t  We propose to amplify the third clause to cover
the cases envisaged above.

16.115. The exception in section 375 provides that sexual Exception—
intercourse by a man with his own wife, the wife not being under ‘‘rape” by
fifteen years of age, is not rape.  The punishment for statutory husband.
rape by the husband is the same when the wife is under twelve
years of age, but when she is between 12 and 15 years of age, the
punishment is mild, being imprisonment upto two years, or fine,
or both. Naturally, the prosecutions for this offence are very
rare. We think it would be desirable to take this offence al-
together out of the ambit of section 375 and not to call? it rape
even in a technical sense. The punishment for the offence also
may be provided in a separate sectior.

Under the exception, a husband cannot be guilty of raping
his wife, if she is above 15 years of age. This exception fails
to take of note one special situation, namely, when the husband
and wife are living apart under a decree of judicial separation
or by mutual agreement. Insuchacase, the marriage technically
subsists, and if the husband has sexual intercourse with her against
her will or without her consent, he cannot be charged with the
offence of rape. This does not appear to be right. We consider
that, in such circumstances, sexual intercourse by a man with his
wife without her consent should be punishable as rape.

16.116. Under the fifth clause of section 375, it is rape for a man  Sexual in-
to have sexual intercourse with a girl, not being his wife, who “’f.rtclf’”rse
is over twelve years but under sixteen years of age, even when she ;?mi:;m'
has consented. We are of the opinion that this offence need minor girl
not be equated to, and punishable as severely as, rape. It some- to be a
times happens in such cases that the man has been led to believe, S‘g’arate
and in good faith believes, that the girl is over sixteen. A orience.
bona fide mistake as to age should be a defence to a charge of
rape of this type. We propose, therefore, to deal with this offence
in a separate section.

16.117. In the light of the above discussion, section 375 may Section

be revised as follows — 375—re-
viIsion re-
« . . . commend-
375. Rape—A man is said to commit rape who has ¢,

sexual intercourse with a woman, other than his wife,—
(a) against her will; or

(b) without her consent; or

1. Section 213.1, clause (1)(a), Model Penal Code.

2. The marginal heading of section 198A , Criminal Procedure Code, refers to th e offence
as ‘marital misbehaviour'.
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'(c) with her consent when it has been obtained by
putting her in fear of death or of hurt, either to herself
or to anyone else present at the place; or

(d) with her consent, knowing that it is given in the
belief that he is her husband.

Explanation I.—Penetration is sufficient to constitute the
sexual intercourse necessary to the offence of rape.

Explanation II.—A woman living separately from her
husband under a decree of judicial separation or by mutual

agreement shall be deemed not to be his wife for the purpose
of this section.”

Section 16.118. Tn view of the proposed changes in the definition of
l3)7e6a1‘]§:3 4. Tape the latter part of section 376 has to be omitted. Further,
ed. in place of the punishment now provided in the section, viz.,

imprisonment for life or imprisonment of either description for
ten years, we propose to substitute rigorous imprisonment for
fourteen years. We considered the question whether a mini-
mum sentence of say, three.years imprisonment, should be
provided for this offence, but decided against it. Adequate
punishments are imposed by Sessions Courts by which this offence
is ordinarily triable. The section will accordingly read as follows:

“376. Punishment for rape—Whoever commits rape
shall be punished with rigorous imprisonment for a term which
may extend to fourteen years, and shall also be liable to fine.”

Prohibition 16.119. The separate section penalising sexual intercourse

of inter- by a man with his child wife may run as follows :—
course by

husband
with child
wife. . . . .
“376A. Sexual intercourse with child wife.~Whoever
has sexual intercourse with his wife, the wife being under
fifteen years of age, shall be punished— :

(a) if she is under twelve years of age with rigorous
imprisonment for a term which may extend to seven
years, and shall also be liable to fine; and

e (b) in any other case, with imprisonment of either
description for a term which may extend to two years
or with fine, or with both.

Tllicit in- 16.120. The provision against illicit intercourse by a man
tercourse with a girl under sixteen years of age, with her consent, may
with a be as follows —

girl under

sixteen,

«376B. Illicit intercourse with a girl between twelve and
sixteen.—Whoever has illicit intercourse with a girl under
sixteen years, but not under twelve years of age, with her
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consent. shall be punished with imprisonment of either des-
cription for a term which may extend to seven years, and
shall also be liable to fine.

It shall be a defence to a charge under this section for the
accused to prove that he, in good faith, believed the girl to
be above sixteen years of age.”

16.121. It was suggested that a mature woman, who compels
or seduces a boy under sixteen years of age to sexual intercourse,
should be just as severely punishable asa manin the converse
case. Apart from the physiological fact that forcing a boy, in
the strict sense, to perform the act is impossible, complaints of
either forcing or seducing minor boys to such illicit intercourse
are unheard of. Such lascivious acts on the part of the woman
are socially not so evil as to merit a penal provision.

16.122. We considered the need for a new section punishing
a person who knowingly exposes another to infection of venereal
disease by sexual intercourse. We are of the view that such
an act need not be made an offence. It may be that if the
act causes the disease, then it might amount to causing hurt
which, as defined in section 319, perhaps includes disease; this
is, however, doubtful, the notion of hurt and the notion of disease
being basically different from each other. If at all such an act
is to be made an offence, then it has to be by means of a specific
provision, but it is fairly obvious that any such provision is unlikely
to be enforced in practice. It is, therefore, not recommended.

16.123. There are certain situtations in which, although force
or fraud cannot be established, the compulsion of the situaion
is such that the woman’s will is dominated by the will of the man,
and taking an undue advantage of the situation, the man takes
Jiberties with the woman. The woman’s submission to sexual
intercourse in such a situation is really not a willing
consent, and we think that provisions punishing this reprehensible
conduct on the part of the man should be included in the Penal
Code. We do not, however, wish to make the provisions very
wide because they may furnish a weapon for blackmail in the hands
of unscrupulous women or their relations. We would confine
it to those situations where the need for throwing a cloak around
the woman for protecting her chastity outweighs the opportunity
for blackmail. On this principle, we recommend the insertion
of three new sections as follows —

“376C. Illicit intercourse of public servant with woman
in his custody.—Whoever, being a public servant, compels
or seduces to illicit intercourse any woman who is in his
custody as such public servant shall be punished with imprison-
ment of either description for a term which may extend to two
years, or with fine, or with both.

Compelling
or seduc-
ing a boy
to illicit
intercourse.

Knowingly
infecting
another
with vene-
real disease.

Compelling
a woman
to illicit in-
tercourse
in certain
special sit-
uations.
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376D. lIlicit intercourse of superintendent etc. with inmate
of women’s or children’s institution.—Whoever, being the super-
intendent or manager of a woman’s or children’s institution
or holding any other office in such institution by virtue of
which he can exercise any authority or control over its inmates.
compels or seduces to illicit sexual intercourse any female
inmate of the institution shall be punished with imprisonment
of either description for a term which may extend to two years.
or with fine, or with both.

Explanation.—In this section, “women’s or children’s
institution” means an institution, whether called an orphan-
age, home for neglected women or children, widow’s home or
by any other name, which is established and maintained for
the reception and care of women or children,? but does
not include—

(a) any hostel or boarding house attached to, or
controlled or recognised by, an educational institution.?2
or

(b) any reformatory, certified or other school, or
any home or workhouse, governed by any enactment for
the time being in force.3

376E. Illicit intercourse of manager etc. of a hospital with
mentally disordered patient.—Whoever, being concerned
with the management of a hospital or being on the staff of
a hospital, has illicit sexual intercourse with a woman who
is receiving treatment for a mental disorder in that hospital,
shall be punished with imprisonment of either description
for a term which may extend to two years, or with fine, or
with both.

Explanation.—It shall be a defence to a charge under
this section for the accused to prove that he did not know,
and had no reason to believe, that the woman was a men-
tally disordered patient.”

16.124. Section 377, which is the last section in this Chapter,

deals with unnatural offences, including buggery and bestiality,
and provides for these a punishment as severe as that provided
for rape in section 376. In order to elicit informed public opinion
on the subject, we had included in our Questionnaire the
following two questions :—

(a) Should unnatural offences be punishable at all, or
with heavy sentences as provided in section 3777

.7(f. sect{cr)rrlwi, Women's and Children’s Institutions (Licensing) Act, 1956.
. Cf. section 10, Women’s and Children’s Institutions (Licensing) Act, 1956.
. Cf. section 21, Suppression of Immoral Traffic in Women and Girls Act, 1956.
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(b) Should exception be made for cases where the offence
consists of acts done in private between consenting adults?

The replies received by us are conflicting, but a larger number
of those who have cared to express an opinion are in favour of
retaining the section more or less as it stands. Some were of
the view that homo-sexual acts done in private between consenting
adults need not be treated as offences, but other thought that
such acts are“*abominable and loathsome which tend to make
men and women depraved” and should be punishable in all
circumstances. There was, however, a general feeling that the
punishment provided in section 377 is unduly harsh and quite
unrealistic. No court is likely to sentence a man to impri-
sonment for life for committing such acts.

16.125. The question has in recent times received much atten-
tion in the West. The Wolfenden Committee in England set
out the main arguments against punishing homo-sexual acts,
viz., that the act harms no body, that it falls within a sphere of
private immorality which is not the law’s business and that it
could be tackled by other measures. Referring to the punishment
of imprisonment usually awarded for the offence, one American
psychiatrist has pertinently observed that “‘segregating a male
homo-sexual for months or years in a prison, where he will see
only other men and where he will often be isolated with a group
of other homo-sexuals, can hardly result in anything but rein-
forcement of the homo-sexual tendencies.” 1

16.126. There are, however, a few sound reasons for retaining
the existing law in India. First, it cannot be disputed that homo-
sexual acts and tendencies on the part of one spouse may affect
the married life and happiness of the other spouse, and from
this point of view, making the acts punishable by law has a social
Justification.  Secondly, even assuming that acts done in private
with consent do not in themselves constitute a serious evil.
there is a risk involved in repealing legislation which has been
in force for a long time. The position might be different if we
were merely refraining from legislating about a type of private
conduct whose suitability for punishment is in dispute, but we
are not legislating on a  blank slate. Ultimately, the answer
to the question whether homo-sexual acts ought to be punished
depends on the view one takes of the relationship of criminal
law to morals. The debate on the subject, sparked off by the
Report of the Wolfenden Committee, has not yet come to an
end. There will always be two views on the question how far
it is the business of criminal law to enforce notions of private
morality. If one shares the reasoning of the Committee, namely,
that there is a sphere of private morality in which criminal Jaw
has no business, then the answer is clear, but it is well known that
there are distinguished thinkers who take a different view, em-
phasising the need for preserving the society's cherished beliefs.

Arguments
against
punishing
homo-
scxual acts.

Arguments
for retain-
ing present
law.

L. Prof. Karl M. Bowman, “Review of Sex Legislation and Control of Sex Offenders

in the U, S. A cited in Donnelly, Criminal Law (1962), page 163.
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It appears to us that, in this highly controversial field, the only
safe guide is what would be acceptable to the community.
We are inclined to think that Indian society, by and large, dis-
approves of homo-sexuality and this disapproval is strong enough
to justify it being treated as a criminal offence even where adults
indulge in it in private.

16.127. We think, however, that cases of bestiality should
be regarded as pathological manifestations ignored by the crimi-
nal law. Buggery may continue to be an offence, punishable
much less severely than at present, but where it is committed
by an adult on a minor boy or girl, the punishment should te
higher.

We propose that section 377 may be revised as follows :—

“377. Buggery.—Whoever voluntarily has carnal inter-
course against the order of nature with any man or woman shall
be punished with imprisonment of either description for a term
which may extend to two years, or with fine, or with both;

and where such offence is committed by a person over
eighteen years of age with a person under that age, the im-
prisonment may extend to seven years.”

«« Explanation :—Penetration is sufficient to constitute
the carnal intercourse necessary to the offence described in
this section.™



CHAPTER 17
OFFENCES AGAINST PROPERTY

17.1. In any statistical survey of crime, offences against pro-
perty would find a prominent place. This is readily understand-
able, as one of the basic motives behind unlawful conduct is greed
which, in the main, directs itself towards property, the result
being that the law-breaker takes or attempts to take things that
do not belong to him. The range of such activity is wide, and
although much of it could, in a broad sense, be described as
theft, the Penal Code—wisely, we think,—describes it under
ten sub-heads, namely, theft, extortion, robbery and dacoity,
criminal misappropriation of property, criminal breach of trust,
receiving stolen property, cheating, mischief, fraudulent disposi-
tions of property, and criminal trespass.

The main element common to these offences is ‘dishonesty’,
which the Code describes as ‘the intention of causing wrongful
gain to one person or wrongful loss to another’, but the manner
in which dishonesty is exercised, is, in different cases, different.
Thus, a pick-pocket and a cheat, both dishonestly take another
person’s property; but while the former does it surreptitiously,
the latter does it openly. Hence the need for these subdivisions,
for a clearer understanding of the different concepts involved.

Theft

17.2. Theft, by its definition, in section 378, is the dishonest
removal of movable property out of the possession of any person
without his consent. It is thus an offence against possession and
not against ownership, so that even the owner of movable
property can be guilty of theft in respect of that property. Hlust-
rations (j) and (k) to section 378 make that clear.

17.3. There are five Explanations added to section 378, and
although we think the meaning of the section would not be in
doubt without Explanations 2, 3, and 4, we are not suggesting their
deletion, as the reason behind such deletion may be misunder-
stood.

17.4. We considered a suggestion that another Explanation
may be added to section 378, making it clear that a bona fide
claim of right to property is a good defence to a charge of theft.
The idea behind the suggestion was that this principle, laid down
by judicial decisions!, should be enacted into the section. Our

1. See S. Sanyasi Apparal, A.LR. 1962 S.C. 586; (1962) Suppl. 1 S.C.R. 8; and Chandi

Kumar v. Abandidhar, A.LLR. 1965 S.C. 585.
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attention was also invited to an express provision! in the recently
passed Theft Act of England to that effect. We are of the view,
however, that the judicial decisions have settled the question so
firmly that no legislative action is necessary, and we propose
none.

17.5. Ordinarily, theft is punishable with a maximum of
three years’ imprisonment under section 379. Then, we have three
aggravated forms of theft defined in sections 380, 381 and 382,
Theft in a dwelling house, etc. and theft by a clerk or servant are
punishable with seven years’ imprisonment under sections 380
and 381 respectively; and theft after preparation made for causing
death or hurt is punishable with ten years’ imprisonment under
section 382. . .

We think a maximum of seven years’ imprisonment should
be enough for any offence of theft. We have already before us
several suggestions for punishing certain kinds of theft more
severely than section 379 does, and we have accepted some of
them. We propose to add them in section 380, so that the punish-
ment will be seven years’ imprisonment, apart from any fine that
may be imposed.

17.6. The first suggestion is that theft in a vehicle -used for
the transport of goods or passengers should be treated in the
same way as theft in a building, and we agree that there is proper
justification for this.

17.7. The second suggestion is that section 381 arbitrarily
picks out “clerks” and “servants™ from a host of employees for
harsher penalty, if any of them commits theft of property in the
possession of his employer. We agree that it would be better
if all employees were treated in the same way, and we propose
that the wording of section 381 should be suitably changed.
Further, we have an apprehension that the expressions “clerk™
and “servant” are likely to be narrowly construed as referring to
persons close to a private employer. Since that is not the inten-
tion, we propose to substitute wider words in their place.

17.8. Next, it is suggested that theft of public property is
more reprehensible than ordinary theft, and should be so treated:
and again we agree. The same is the case of property in a place
of worship or intended for the purpose of worship. These can
be added in section 380.

17.9. Another suggestion equally acceptable to us is that
theft from the possession of a person who is at that time the victim
of a calamity like fire, flood, earthquake or accident, should be
treated as aggravated theft. This could be dealt with in a new
section.

1. Section 2(1)(a), Theft Act, 1968 (English), provides that *“a person’s appropriation of

property belonging to another is not to be regarded as dishonest, if he appropriates
the property in the belief that he has, in law the right to deprive the other of it on behalf
of himself or of a third person™.
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17.10.  We suggest, therefore, that in place of sections 380

and 381, the following be substituted :—

“380. Theft in a building, vehicle, temple etc.—Whoever
commits theft—

(@) in any building or tent used as a human dwelling
or for the custody of property, or,

(b) in, or in respect of, any vehicle, vessel or aircraft
used for the transport of goods or passengers, or

(¢) in a temple, mosque, church, gurdwara, or other
place of worship open to the public, in respect of
any property which belongs to, or is part of, such
place of worship, or

(d) in respect of any property of the Government
or of a local authority,

shall be punished with imprisonment of either description
for aterm which may extend to seven years, and shall
also be liable to fine.

380A. Theft of property affected by accident, fire, flood
etc—Whoever, taking advantage of the occurrence of an
accident in a public place or of a fire, flood, riot, earthquake
or similar calamity, commits theft in respect of any property
affected by such accident or calamity, shall be punished with
imprisonment of either description for a term which may ex-
tend to seven years, and shall also be liable to fine.

381. Theft by employee.—Whoever, being employed
in any capacity by another person, commits theft in respect
of any property in the possession of that person, shall be
punished with imprisonment of either description for a term
ghich may extend to seven years, and shall also be liable to

ne.”

17.11. Section 382 should be amended by substituting “seven

years” for “ten years”, as we have aiready indicated that imprison-
ment for seven years is enough! for any aggravation of theft.

Extortion

17.12. Extortion is the dishonest obtaining of property by>

putting any person in fear of injury, i.e., any harm illegally caused
in body, mind, reputation or property, and the maximum punish-
ment is three years' imprisonment. Even if property is not ob-
tained, the mere threat of injury for committing extortion, is
punishable with two years’ imprisonment.

1.

See paragraph 17.5 above.
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Blackmail— 17._13. Some doubt has arisen whether the definition of
?igﬁ ig‘f' extortion covers every case of blackmail, as, for instance, where

commend- Mmoney is obtained by threatening to expose something true but

unsavoury about a person. Such conduct is, of course, reprehensi-
ble; but we are not clear if such a threat would amount to threat
of injury in the sense of illegally causing harm. We feel, however,
that the law of extortion should, as far as practicable, make such
infamous conduct punishable,

The question whether a person actually offended by some
wrongful act of X can demand money from X with the threat
that otherwise he will expose the conduct of X, was considered
by us. Most of us were of the view that, it would be covered by

the draft proposed below, though one of ust had a doubt on the
point.

The question was also considered whether in the proposed
section, threat of injury, other than harm to reputation, should
be included. But the essence of blackmail is harm to reputation.
If, for example, the act threatened is prosecution, it is a species
of harm to reputation. Hence other harm need not ke covered.

We recommend the insertion of the following new section:—

“385A. Blackmail—Whoever dishonestly threatens any
person with the making or publication of any imputation
which is likely to harm his reputation or the reputation of
any other person, shall be punished with imprisonment of
either description for a term which may extend to seven
years, and shall also be liable to fine.

Explanation.—Where the threat is to accuse a person of
the commission of an offence, it is immaterial whether the
accusation is true or false.”

Blackmail 17.14. We note that section 21 of the (English)? Theft Act,
in English  which relates to blackmail, is wider than the section proposed

above, and practically covers the entire ground covered by the
offence of extortion as defined in the Code. But this is obviously
unnecessary in India, as we have a specific offence of extortion,
and only extortion by libel is to be covered.

1. Shri R.L. Narasimham.

Section 21 (1), Theft Act, 1968 (English) defines the offence thus—“A person is
guilty of blackmail if, with a view to gain for himself or another or with intent
to cause loss to another, he makes any unwarranted demand with menaces; and
for this purpose a demand with menaces is unwarranted unlzss the person
making it does so in the belief—

(a) that he has reasonable grounds for making the demand, and

(b) that the use of the menaces is a proper means of reinforcing the demand.™
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A question which looms large in English cases is how far
the belief of the accused that the demand was justified renders
the act non-punishable. Initially, a real and honest belief that the
accused had good and probable cause for the demand was re-
garded as a sufficient excuse by the courts.! This view was later
overruled.2 With the passage of time, however, it came to be
realised, that there are two aspects to the question, namely,
(i) the honest belief in the legal demand and also, (ii) the honest
belief in the legitimate character of the means employed, that is,
the threats or menaces. These considerations seem to have weigh-
ed with Parliament in England while enacting the new Act. The
accused must believe that he is “warranted” (or in the old lan-
guage, has a reasonable and probable cause), (i) in demanding
the property etc. (ii) in demanding the particular thing demanded,
(iii) in demanding it with menaces, and (iv) in demanding with
the particular kind of menace which he has used.

It may also be added that the English section brings in the
test of propriety of the threats, while we propose to use the word
“dishonestly™, which is defined in the Code and is well under-
stood. In England, the matter was left elastic, so that the jury
could decide the issue as one of fact.

17.15. Sections 386 and 387 nzed no change. Sections

386 and
387.

17.16. Both in section 388 and in section 389 the special ~Sections
reference to section 377 should be deleted, as we are reducing? 388 and

the punishment for an ‘“‘unnatural offence”. 3?1?6?[”:2‘_1'

commended.

Robbery and Dacoity

17.17. Robbery and dacoity are dealt with together, and Sections
rightly. as the only difference between them lies in the number 390 to 393.
of offenders. A suggestion was made that robbery when commit-
ted by three or more persons, instead of five or more persons
should be called ‘dacoity’, but this suggestion did not find favour
with us. The definition of “robbery” under section 390 is satis-
factory, and the punishment provided adequate.

17.18. We suggest only a small change in section 394, which  Section
punishes robbery accompanied by hurt with imprisonment for 394 Am-
life or imprisonment extending to 10 years. We have elsewhere endment

. . - . . recommen-
suggested an alteration in this kind of alternatives, and recom-  gegq.
mend that the offence should be punishable with imprisonment

for a term upto 14 years.

1. R.v. Miard, (184%) (Northampton Assize) 1 Cox C.C. 22 (Tindal C.J.).

3. R.v. Diamond, (1920) 2 K.B. 260; (1920) All E.R. Rep. 259 (C.C.A)) considered in
Hardie v. Chillon, (1928) Al E.R. Rep. 36 and in R. v. Bernhard, (1938) 2 All E.R. 140.
3. Sez paragraph | 6.127 above.
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17.19. The maximum punishment under section 395 for
dacoity is imprisonment for life, which needs no change.

17.20. If one of the dacoits commits murder, each one of
them is liable to death sentence under section 396. There can be
no doubt that the need for imposing this vicarious liability exists
and we do not suggest any relaxation.! We would go further, and
recommend that this kind of liability should be extended to rob-
bers irrespective of their number. We propose that section 396
should be amplified to read—

“396.  Robbery or dacoity with murder.—If any onc of
two or more persons who are conjointly committing robbery,
commits murder in so committing robbery, or if any one of
five or more persons who are conjointly committing dacoity,
commits murder in so committing dacoity, every one of those
persons shall be punished with death or imprisonment for
life or rigorous imprisonment for a term which may extend
to ten years, and shall also be liable to fine.”

17.21. Section 397 provides a minimum punishment of seven
years’ imprisonment if, while committing robbery or dacoity,
the offender ‘uses any deadly weapon’ or causes grievous hurt
to any person.

There used to be a controversy previously as to whether a
person, other than the offender who carried the deadly weapon,

.fell within this section. The question is now answered in the nega-

tive by almost all High Courts, and no clarification is needed on
this point.

As to the expression ‘uses’ in section 397, it is now settled?
that the actual use of a deadly weapon is not necessary, and
it is enough if the offender carries, brandishes or exhibits such a
weapon at the time of committing robbery or dacoity. We think
that it is unnecessary to provide for a minimum punishment of
seven years for merely carrying a deadly weapon. Even when the
weapon is used against the victims, but it cannot be said that it
amounted to an attempt to cause grievous hurt, there is little
justification for bringing the case under section 397, We propose,
therefore, that the words “uses any deadly weapon, or” should be
omitted.

1. Retention of death penalty for this offence was favoured in the Law Commission's 35th
Report on “Capital Punishment™.

2. P.P.v. Nagappau, A.L.R. 1941 Mad. 718 (usz may be against person rot robbed); Nan/: -
v. Emp., A.LLR. 1931 Al 363, 367 (carrying is enough, as it inspires fear): Govind

Dipaji, v. The State, A.LLR. 1956 Bom. 353; Nagar Singh v. Emp., A.LLR. 1933 Lah.
35: /n re Thevar Servai, A.LLR. 1933 Mad. 477.
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17.22. In view of the omission proposed above in section
397, it will be necessary to extend section 398 to cases of commis-
sion of robbery or dacoity, besides cases of attempt to which the
section at present applies. The minimum punishment for the
offence, however, need not be as heavy as seven years, and may
be reduced to three years.

17.23. Tt was suggested that section 399 which punishes
preparation to commit dacoity should be amended to cover
robberies also. We do not think this would be desirable. It will
be noticed that under section 402 assembling for the purpose of
committing a dacoity, which undoubtedly is a preparatory act,
is punishable with imprisonment upto seven years only. At times,
it is difficutt to decide whether a case falls under section 399 or
402. 1n order to avoid this difficulty, and also in view of the fact
that it is only a preparatory act which is being punished under
section 399, the maximum under section 399 may be the same as
the maximum under section 402, viz., seven years.

17.24. One of two formal amendments are required in sec-
tions 400 and 401. The words ““at any time after the passing of this
Act” and the reference to “thugs” should both be omitted.

17.25. We propose that section 402 should be extended to
cover the cases where three or four persons assemble for the pur-
pose of committing a robbery.

17.26. In the light of the above discussion, sections 397
to 402 may be revised as follows:—

“397. Robbery or dacoity, with attempt to cause death
or grievous hurt—If at the time of committing robbery or
dacoity, the offender causes grievous hurt to any person,
or attempts to cause death or grievous hurt to any person,
the imprisonment with which such offender shall be punished
shall not be less than seven years.

398. Robbery or dacoity, when armed with deadly
weapon.—If, at the time of committing or attempting to com-
mit robbery or dacoity, the offender is armed with any
deadly weapon, the imprisonment with which such offender
shall be punished shall not be less than three years.

399. Making preparation to commit dacoity.—Whoever
makes any preparation for committing dacoity, shall be
punished with rigorous imprisonment for a term which may
extend to seven years, and shall also be liable to fine.

400. Belonging to gang of dacoits.—Whoever belongs
to a gang of persons associated for the purpose of habitually
committing dacoity, shall be punished with imprisonment for
life, or with rigorous imprisonment for a term which may
extend to ten years, and shall also be liable to fine.

3 M of Law,;71—20
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401. Belonging to gang of thieves or robbers.—Who-
ever belongs to any wandering or other gang of persons
associated for the purpose of habitually committing theft
or robbery, and not being a gang of dacoits, shall be punished
with imprisonment for a term which may extend to seven
years, and shall also be liable to fine.

402. Assembling for purpose of committing robbery or
dacoity.—Whoever—

(a) is one of three of four persons, assembled for
the purpose of committing robbery, or

(b) is one of five or more persons assembled for the
purpose of committing dacoity,

shall be punished with rigorous imprisonment for a term
which may extend to seven years, and shall also be
liable to fine.”

Criminal Misappropriation

17.27. Section 403 punishes a person who ‘dishonestly
misappropriates or converts to his own use any movable property’.
To this rather brief description of the offence, two Explanations
are added. The first merely says that a temporary misappropria-
tion is also misappropriation. The second Explanation is lengthy,
and attempts to express three ideas. First, a person who finds
property which is not then in anybody’s possession, does not
act dishonestly if he takes it in order to keep it for the owner
with the idea of restoring it to him. Secondly, if he knows the
owner, or can reasonably find out who the owner, is, and in
spite of that. he converts the property to his own use without
attempting to get into touch with the owner and informing him,
then he acts dishonestly. Thirdly, it is not necessary that the finder
should know the identity of the owner; and so long as he does
not honestly believe that the owner cannot be found, his conduct
is dishonest.

We think that these ideas could be expressed more briefly,
and perhaps more clearly, than the existing Explanation, which
seems to us unnecessarily lengthy and still somewhat incomplete.
It may read:—

“Explanation 2.—1t is not dishonest misappropriation for
a person who finds property not in the possession of any
other person, to take it for the purpose of protecting it for,
or of restoring it to the owner, but it is such misappropria-
tion if he appropriates it to his own use,—

(a) when he knows, or has the means of discovering
the owner, or
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(b) when he does not in good faith believe that the
owner cannot be discovered, or

(¢) before he has used reasonable means to discover
a_nd give notice to the owner, and allowed a reasonable
time for the owner to claim the property.”

17.28. Tllustration (c) to section 403 indicates when one of
two joint owners could be regarded as committing misappropria-
tion of a chattel belonging to both and in the possession of the
other. Tt says, ‘A’ and ‘B’ being joint owners of a horse, ‘A’ takes
the horse out of ‘B”s possession, intending to use it. Here as
‘A’ has a right to use the horse, he does not dishonéstly misap-
propriate it. But if ‘A’ sells the horse and appropriates the whole
proceeds to his use. he is guilty of an offence under this section.”

We should have thought that if ‘A’ and ‘B’ were partners and
the horse partnership property, and if ‘A’ sold the horse and
appropriated the proceeds to his own use, the legal situation would
be the same and ‘A’ would be guilty of the offence. Under the
Partnership Act!, “subject to contract between the partners, the
property of the firm shall be held and used by the partners ex-
clusively for the purposes of the business”. The Supreme Court
has however held2—

“It is obvious that an owner of property in whichever
way he uses his property and with whatever intention will not
be liable for misappropriation, and that would be so even if
he is not the exclusive owner thereof. As already stated, a
partner has undefined ownership along with the other part-
ners over all the assets of the partnership. If he chooses to
use any of them for his own purposes, he may be accountable
to the other partners. But he does not thereby commit any
misappropriation.”

17.29. 1f this general statement of law were to be applied
to every case, the result would, in our opinion, be unfortunate,
and dishonest partners, dishonestly dealing with partnership
property, would be immune from punishment. We are confident
that the Supreme Court did not intend such a consequence. To
remove the possibility of any misunderstanding on the subject,
we suggest that another illustration. expressly dealing with part-
ners, should be added. While making the position clear, the
illustration will exclude from penal liability cases where the part-
ner has a right to use the property. For example, the partnership
agreement may authorise the partner to appropriate the proceeds
but with an obligation to make adjustment at the end of a speci-
fied period. Partnership agreement of this type, under which the
other partners are only “sleeping” partners, are not uncommon.

Partners
and illus-
tration (c).

Additional
illustra-
tion
proposed.

1. Section 15, Indian Partnership, Act, 1932.
2. Velji Raghaviji v. State, (1965) 2 S.C.R. 429, 434.
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We accordingly propose that the following illustration be
added after illustration (C):—

“(d) A and B are partners in a firm which carries on the
business of jewellers. A takes a jewel which is the property of
the firm, intending to show it to a prospective customer.
Here, as A has a right to do so, A does not dishonestly mis-
appropriate. But if A sells the jewel and appropriates the whole
proceeds to his own use, without authority to do so under
the Partnership agreement, he is guilty of an offence under
this section.”

17.30. 1In contrast with section 403 which specifically refers
to “movable property”, section 404 refers to dishonest misap-
propriation or conversion to own use of “property” in the pos-
session of a person at the time of his death. The omission of the
word “movable” is clearly deliberate, and the Supreme Court
has said so.! We think this view of the matter will be brought
out by inserting the word “any’ after the words ““to his own use”,
and before the word ‘“‘property”.

Criminal breach of trust

17.31. The next five sections (sections 405 to 409) deal with
criminal breach of trust. According to the definition in section
405, it means dishonest misappropriation or conversion to his
own use of property which has been entrusted to the offender,
or dishonest disposal of such property contrary to any agree-
ment or any direction of law. The definition is, in our opinion,
satisfactory, and the illustrations to that section, which are six
in number, bring out the idea clearly.

17.32. Section 406 provides the punishment for criminal
breach of trust in ordinary cases, and the three sections that follow
deal with aggravated forms of that offence. Section 408 dealing
with breach of trust by “clerk or servant” may be brought into
line with section 381 as proposed to be revised,? so that breach
of trust by any employee in respect of his employer’s property
will be covered.

17.33. 1f the offence is committed by a public servant or by
a banker or agent, the maximum punishment is life imprison-
ment under section 409. We consider this eXcessive, and as pro-
posed in regard to other similar sections in the Code, we recom-
mend that the punishment may be *‘rigorous imprisonment for
a term which may extend to 14 years”, besides fine. The word
“factor’”, which is obsolete, should be omitted.

i v. Delhi Administration, (1963) 1 S.C.R. 253; A.LR. 1962 S.C. 1821.

2. See paragraph 17.10 above.
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Receiving Stolen Property

17.34.  Section 410 to 414 deal with stolen property this is
defined in section 410 as property ‘the possession of which has
been transferred by theft, extortion, robbery’ and also property
‘which has been misappropriated or in respect of which criminal
breach of trust has been committed’, whether any of those offences
took place in or out of India. In case, however, such property
comes into the possession of a person legally entitled to its pos-
session, it thereupon ceases to be stolen property.

17.35. We do not understand why property obtained by
cheating is not called stolen property. Cheating seems to us as
close to theft as criminal misappropriation, and perhaps even
closer, because although in cheating property is taken with the
consent of the person cheated, that consent is vitiated by decep-
tion. We suggest, therefore, that the definition of ‘stolen property’
should be extended to cover property obtained by cheating,
This may be done by substituting for the words “by theft, or by
extortion, or by robbery’ the words “by theft, extortion, robbery
or cheating”.

17.36. Further, we feel that the definition does not expressly
cover a situation which it should, namely, when a child below the
minimum age of criminal responsibility!, or an insane person?,
commits theft which, in Jaw, is not theft, and passes the property
to another fperson who receives it dishonestly. Such a person
should be liable to punishment in the same way as any other per-
son receiving stolen property, and we propose that this idea should
be clearly expressed in the definition section by adding to it an
explanation and illustration as follows:—

““Explanation.-——Property the possession whereof has
been transferred by an act which would otherwise be theft,
robbery or criminal misappropriation, but it not that offence
by virtue of section 82 or section 84, shall be deemed to be
stolen property.

IHustration

A, a child nine years of age, snatches away a necklace from
another child, voluntarily causing hurt to that child. Z, knowing
this fact, dishonestly receives the necklace from A. Though A’s
act is not robbery by virtue of section 82, the necklace is stolen
property, and Z has committed the offence defined in section
4117, :

Section
410.

Property
obtained

by cheating
be included.

Explana-
tion and
illustra-
tion to be
added.

. v-—*‘\“_—"
1. Under section 82 as proposed, the age will be ten years. See paragraphs 4,23 and 4.24

above.
2. Section 84.
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17.37. The punishment under section 411 for receiving stolen
property is three years’ imprisonment as the maximum. We
think that the punishment should be higher if the stolen property
is the property of Government or of a local authority. In such
a case the imprisonment may be upto seven years. The following
may be added to section 411:—

*“and if the stolen property is the property of the Govern-
ment or of a local authority shall be punished with rigorous
imprisonment for a term which may extend to seven years,
and shall also be liable to fine.”

17.38, Section 412 relates to dishonestly receiving property
stolen in the commission of a dacoity, and section 413 punishes
a habitual dealer in stolen property. The same punishment
is provided for these two offences, namely, imprisonment or
life or rigorous imprisonment for a term which may extend to ten
years. As in other sections we suggest that this should be altered
to *“rigorous imprisonment for a term which may extend to four-
teen years”, life imprisonment being deleted.

17.39.  As in the case of dishonestly receiving stolen property
punishable under section 411, we propose that under section 414
also, where the stolen property is the property of the Govern-
ment or of a local authority the imprisonment may go upto seven
years. Accordingly, the following words may be added to the
section at the end:—

“and if the stolen property is the property of the Govern-
ment or of a local authority, shall be punished with rigorous
imprisonment for a term which may extend to seven years,
and shall also be liable to fine.”

Cheating

17.40. The definition of ‘cheating’ in section 415 is really
in two parts though printed as one. The first part says, “whoever
by deceiving any person, fraudulently, or dishonestly induces
the person so deceived to deliver any property to any person or to
consent that any person should retain any property™ cheats. The
second part describes as cheating the act of a person who “by
deceiving any person, intentionally induces the person so deceived
to do or omit to do anything which he would not do or omit if
he were not so deceived and which act or omission causes or is
likely to cause damage or harm to that person in body, mind,
reputation or property’”.

17.41. 'The first part of the definition presents no difficulty,
and has caused none to the courts. The second part, however,
has. First, the notion of harm is not clear-cut, and situations have
arisen where no tangible harm to the person deceived is apparent,
although undue and unfair advantage has been taken by the offen-
der and the courts have had to stretch the meaning of harm to
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cover those situations. Secondly, where real harm has occurred,
not to the person deceived, but to somebody else, the question
whether there has been cheating has not been easy to answer.

17.42. 1n an Allahabad case,! for instance, the accused pre-
tended to be a well-known eye specialist, and induced the com-
plainant to let him operate on the eye of his 12 years old son,
It was held that, though bodily harm was done to the son, he was
not the person deceived, but since the deceived father had also
sufferred harm in mind, because of the anguish caused to him,
the conviction for cheating was upheld. This desirable result was
reached indirectly.

In a Lahore case,? ‘A’ represented to a Patwari that one llahi
Baksh had sold some land to A, and in corroboration, he produced
‘B’, who represented himself to be Ilahi Baksh. The Patwari made
an entry to that effect in the mutation register. The mutation was
placed before the Naib Tehsildar, and the same false representa-
tions were repeated before him. The trial court convicted A and
B of cheating. The High Court, on appeal, set aside the convic=
tion, holding that the person deceived—the Naib Tehsildar—did
not suffer any “harm”3, and though Ilahi Baksh was likely to
suffer damage or harm no deception had been practised on him.
In the course of their judgment the learned Judges observed:—

“It appears to me that the definition of ‘cheating’ in
section 415, Penal Code, requires modification in order
to cover cases where one person is deceived and another
person suffers, or is likely to suffer, damage or harm in body,
mind, reputation or property. It has been revealed in a num-
ber of cases that serious deception has been practised on
Government officials as a result of which certain other per-
sons have suffered a great deal of harm in reputation or
property. As the definition of ‘cheating’ at present stands,
such cases are not covered by section 415, Penal Code,. ..
Persons who practise such deception, may be convicted under
section 182, Penal Code, but the punishment prescribed for
that offence is not sufficiently deterrent, and it is desirable
that such convicts should be liable t6 be heavily punished
under section 420, Penal Code, which prescribes a maximum
sentence of seven years’ rigorous imprisonment.”

17.43. That harm must be caused to the person deceived
has also been emphasised in cases decided by other High Courts.*

L

1. Bahoo Khanv. State. A.LR. 1961 All 639.

2. Muahammad Baksh v. Emperor, A.LLR. 1941 Lah. 460, 464 (Bhide and Abdul Rashid,
3.

3. As to meaning of “harm”, see Veeda Menezes, A.LR. 1966 S,C. 773; (1965) 2 S.C.R.
577.

4. Seetharam Rao, A.L.R. 1954 Mysore 9; Babool Khan, A1R. 1961 All. 639.
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A recent Supreme Court case! seems to support this view by
implication. In that case, the two appellants were charged with
having cheated an Assistant Station Master by dishonestly in-
ducing him to make out a railway receipt with false particulars,
which was capable of being converted into a valuable security.
The receipt as made out stated that a wagon “said to contain 251
bags of chillies” had been despatched. The wagon was found
to contain 197 bags of bhusa (chaff). The charge of cheating the
Station Master could not be established, as the railway did not
incur any additional liability by the false representation
that the consignment contained 251 bags of chillies. The issue
of the railway receipt was not likely to cause any damage or harm
to the railway as the freight due was paid. The Court therefore
held that no question of cheating the railway or the Station
Master arose, and acquitted the appellants. The facts of the case,
the long-drawn trial and the final conclusion seem most un-
fortunate and deplorable, ““both because the courts are reluctan-
tly compelled to allow dishonesty to go unpunished and because
of the serious waste of judicial time involved in the discussion of
futile legal subtleties.2”

There is also a suggestion3 that misrepresentation of facts
by any person which leads an officer of Government to pass orders
to the detriment of third parties should be brought under the defi-
nition of cheating. This will be covered if cases of harm caused
to third persons are included in the definition.

As against this, there is the plain fact that the idea of harm
cannot be dispensed with, as that would widen the scope of this
offence to the extent of taking innocent activities like practical
jokes. In actual experience it is found that undue advantage to
the cheat results in some harm to some person. We consider,
therefore, that the idea of harm must be retained as a necessary
element of cheating, but we would include within its scope harm
to anybody, and not only to the person deceived.

Amend- 17.44. We propose accordingly to substitute for the words

ment pro-  ‘““harm to that person” the words “harm to any person”.
posed.

Explana- 17.45. Section 415 contains an explanation that “a dishonest
tion amend- concealment of facts is a deception within the meaning of this
ment pro-  cection”. Since ‘‘concealment” conveys the idea of some thing
posed. active, the question was often arisen whether mere non-disclosure

of facts, when there is no legal obligation to disclose them, is

1. Hari Sao v. State of Bihar, ALR. 1970 S.C. 843.

2. (1956) 72 Law Quarterly Review 183, quoted by Lord Goddard C.J. in Russell v. Smith,
(1957) 2 All. E.R. 797.

3. F.3(9)/56-L.C., S.No. 106 (Suggestion from Legal Remembrancer and Secretary to a
State Government).
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deception. The view generally taken by the courts is that such
non-disclosure is not concealment and there is no deception.
It would make for certainty if this is expressly mentioned in the
explanation. We propose therefore to amplify it as follows:—

*“Explanation.—A dishonest concealment of facts, or,
where there is a legal duty to disclose particular facts, a dis-
honest omission to disclose those facts, is a deception within
the meaning of this section.”

17.46. Section 416 which defines cheating by personation
needs no change.

17.47. The next three sections provide the punishment for
cheating simpliciter, cheating by personation and cheating in
order to cause wrongful loss to one whose interest the offender
is bound to protect. No change is required in these sections.

17.48. There is a noticeable overlap between the definition
of the offence punishable under section 420 and the definition
of cheating contained in section 415. Section 420 envisages, be-
sides the essential actus reus of cheating with its concomitant mens
rea as set out in section 415, one or other of three ingredients
turning on delivery of property and tampering of valuable securi-
ties. The typical offence under section 420 is committed when the
offender ““cheats”—not merely deceives—and by such “cheating”,
dishonestly induces the person deceived to deliver any property
to any person. But then according to section 415, a person
“cheats” when he deceives another, and dishonestly induces
the person deceived to deliver any property to any person. Where
a person “‘cheats” in this manner, it would appear that he is pu-
nishable under section 415 as well as section 420. In fact, the
earlier section curiously and unnecessarily mixes up the parti-
cular type of cheating for which a severe punishment is provided
in section 420 and a general description wide enough to cover
all forms of deception which should be regarded as culpable.
As a general definition of cheating, section 415 should have con-
fined itself to the latter, e.g., by stating that “*whoever, by deceiving
any person, fraudulently or dishonestly induces the person so
deceived...... to do or omit to do anything which he would not
do or omit if he were not so deceived, and which act or omis-
sion causes, or is likely to cause, damage or harm to any person
in body, mind, reputation or property, is said to cheat”. Delivery
of property, making, altering or destroying of a valuable secu-
rity, etc., specifically mentioned in section 420, would all be
covered by the general formula and appropriately treated as
aggravated forms of cheating. We, however, do not think that
there is any great practical advantage in making this change.!

Section
416.

Sections
417, 418
and 419.

Section 420
overlapping
section 415
in some
respects.

I. One of us, Shri K.V.K. Sundaram, was strongly in favour of recommending this change

in section 415.
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17.49. While the idea of inducing the person deceived to con-
sent to the retention of property by a third person is expressly
mentioned in-section 415, it is not referred to in section 420
which appears to be an oversight. We think this should be recti-
fied. The section may be redrafted in clauses as follows to facili-
tate understanding:—

“420. Cheating and dishonestly inducing delivery of
property.—Whoever cheats and thereby dishonestly induces
the person deceived.

(a) to deliver any property to any person, or

(b) to consent that any person shall retain any
property, or

(c) to make. alter or destroy the whole or any part
of a valuable security, or

(d) to make, alter or destroy anything which is sig-
ned or sealed and which is capable of being converted
into a valuable security,

shall be punished with imprisonment of either description
for a term which may extend to seven years, and shall also
be liable to fine.”

.Chea““gt 17.50 The Law Commission in an earlier Report! considered
G . how to tackle the problem of cheating of Government on a

ment con- large scale by dishonest contractors while supplying goods
tracts—new or executing works, and recommended a specific provision pena-
section lising it as an aggravated offence of cheating. Considering the
proposed.  \:ide range of State activity at present (and it is likely to grow
wider), there are, we think, sound reasons for enacting a special
provision expressly covering such fraudulent conduct. The maxi-
mum punishment for such conduct, we think, could be more
severe than that suggested in the earlier Report, and we propose
a maximum of ten years’ imprisonment. We propose that after
section 420, a new section be inserted reading as follows:—

“420 A. Cheating public authorities in performance of
certain contracts.—Whoever, in performance of any contract
with the Government or other public authority for the
supply of any goods, the construction of any building or the
execution of any other work—

(a) in the case of a contract for the supply of goods,
dishonestly supplies goods which are less in quantity
than, or inferior in quality to, those he contracted to.
supply, or which are, in any manner whatever, not in
accordance with the contract or

—1 591h Report — Proposal to include certain social and economic offences in the 1.P.C.
paragraphs 137 to 139.
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(b) in the case of a contract for the construction of
a building or execution of other work, dishonestly uses
materials which are less in quantity than, or inferior in
quality to, those he contracted to use, or which are, in
any manner, whatever not in accordance with the con-
tract,

shall be punished with imprisonment of either description
for a term which may extend to ten years, and shall be also
liable to fine. :

Explanation—In this section “public authority” means—

(a) a corporation established by or under a Central,
Provincial or State Act;

(b) a Government company as defined in section
617 of the Companies Act, 1956; and -

(c) a local authority”.

17.51. The provisions of Chapter 9 of the Code relating to
corruption are applicable only to acts of ‘public servants’. and
as defined in section 21, that expression does not include private
employees. Commercial corruption, i.e., -corruption by emplo-
yees of private organisations is'thus not-punishable in India,
unless falls within the definition of cheating or criminal breach
of trust or other offences made punishable in other Chapters.

With rapid industrialisation and the formation of big joint stock
companies and the wide delegation of managerial functions to
professional business executives, close personal contact between
the employer and employed has practically disappeared, especially
where the employer is not a human being, but a corporate body.
Opportunities for committing acts akin to “bribery” by such
employees have increased greatly and legislation is necessary to
penalise such act. Thus an executive employee of a private
undertaking, receiving a substantial personal advantage for fa-
vouring a particular firm with a contract (not necessarily the
most advantageous to his employer) or conniving at the deli-
very of inferior materials in return for a consideration would,
at present, be immune from criminal law. The only actions open
to the employer-company would be a civil action and internal
disciplinary measures against their servant.

17.52. In England, a statute! makes it a misdemeanour tria-
ble, summarily or on indictment, for any ‘agent’ to accept a
bribe as an inducement for doing or forbearing-to do any act in
relation to his principal’s business; or for showing favour or
disfavour, and for any person to give a bribe to an agent as such
an inducement. Although the term ‘agent’ is defined to include
persons serving under the Crown or under any corporation etc.,
the term is wide enough to include persons-employed in private
business. This statute has frequently been invoked to deal with
corruption in private industry.

Commer-
cial cor-
ruption.

Statutory
offence in
England

and othet
countries.

1. The Prevention of Corruption Act, 1906.
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Similar legislation exists in France, Germany and Sweden
and in some of the United States.!

17.53. We consider that in India also a provision on the
subject applicable to all private employees is desirable. Corrup-
tion is perhaps as rampant amongst employees of private con-
cerns, especially big concerns, as amongst public servants. Though
our main object is to check corruption amongst employees of
big undertakings, we recommend that the language of the pro-
vision should be wide enough to include all classes of firms,
because it may not be feasible to frame the provision so as to ex-
clude small firms.

17.54. We recommend that the following section which is
modelled on section 161 be added after section 420A proposed
above.?

“420B. Employee taking bribe in respect of employer’s
affairs or business.—Whoever, being employed by another
accepts or obtains or agrees to accept or attempts to obtain,
from any person, for himself or for any other person, any
gratification other than legal remuneration, as a motive or
reward—

(a) for doing or forbearing to do any act in relation
to his employer’s affairs or business, or

(b) for showing or forbearing to show, in the exer-
cise of his functions, favour or disfavour to any person
in relation to his employer’s affairs or business.

shall be punished with imprisonment of either description
for a term which may extend to three years, or with fine, or
with both.

Explanations.—(1) The word ‘gratification’ is not restric- -
ted to pecuniary gratifications, or to gratifications estimable
in money.

(2) The words “legal remuneration’ are not restricted to
remuneration which an employee can lawfully demand, but
include all remuneration which he is permitted by his employer

to accept.

(3) “A motive or reward for doing”. A person who re-
ceives a gratification as a motive or reward for doing what he
does not intend or is not in a position to do or has not done,
comes within these words.

1. See note in (1962) 11 L.C.L.Q. 880, 834, 885.
2. See paragraph 17.50 above.
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Exception.—This provision does not extend to the case
in which the employee is a public servant acting as such.”

17.55. [t was suggested that there should also be a provision
for punishing corruption by professional persons. For example,
if a chartered accountant or an advocate takes money and gives
a false certificate, he may not be guilty of any offence. We are,
however, of the view that such acts would amount to professional
misconduct, and may be left to be dealt with more appropriately
by the disciplinary tribunal of the profession concerned.
Suspension  or revocation of right to proctice the profession
(as a chartered accountant or advocate) has a more deterrent
effect than imprisonment. A provision in the Penal Code cannot
be easily enforced and may prove a dead letter. We, therefore,
do not suggest a provision for punishing professional corruption
in general.

Fraudulent Deeds and Dispositions of Property.

17.56. Sections 421 to 423 which deal with fraudulent deeds
and dispositions of property do not require any comments or
modification.

Mischief

17.57. The next fascicle of 16 sections deal with the offence
of mischief which is clearly and neatly defined in the first section
(425). While the corresponding English law as codified! in the
same year as the Indian Penal Code describes the mental element
in many of its sections as ‘“‘unlawfully and maliciously”, our
definition adopts the simpler formulation of intention or know-

ledge of likelihood of the consequence with which we are familiar.

The classification of the offences for the purpose of prescribing
punishment is also much less detailed and cumbrous than that
adopted in the English Act of 1861. While that Act creates about
50 different offences of malicious damage to property, our Code
is content with 15.

17.58. A very light punishment of imprisonment upto three
months or fine or both is provided in section 426 for the ordinary
offence of mischief when none of the aggravating circumstances
specified in the subsequent sections exist. Aggravations are
based on value of damage caused, (s. 427), nature of the
property damaged (ss. 428 to 434), the method adopted
to cause damage (ss. 435 to 438), other criminal motives
influencing the act (ss. 439 and 440), and, of course, a combina-
tion of these aggravating circumstances. The maximum senten-
ces provided for the various offences are three months, one year,
two years, five years, seven years, ten years and life. We propose
a closing up and reduction of this spectrum of seven to five—one
year, three years, seven years, ten years and life—and also a
reduction in the number of different offences.

Professio-
nal corrup-
tion.

Sections
421 to 424.

Introduc-
tory.

1. The Malicious Damage Act, 1861,
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17.59. Section 425 which defines mischief does not require
any modification.

17.60. The maximum punishment under section 426 for
mischief in its simple form may be increased from three months’
imprisonment to one year. When this is done, there will hardly
be any need for treating mischief causing damage to the amount
of a specified sum as an aggravated form of mischief punishable
with imprisonment upto two years. We propose that section 427
be omitted; and also section 434 under which destroying or da-
maging a landmark fixed by public authority is punishable with
one year’s imprisonment.

17.61. Section 428 punishes any one who Kkills, poisons or
aims any animal of the value of ten rupees or more, the punish-
ment being two years’ imprisonment. Since the maximum punish-
ment under section 426 is being raised, this special provision is
unnecessary, and we suggest that section 428 be omitted.

17.62. In section 429, the minimum value of the “other
animal”’ may be raised from fifty rupees to two hundred rupees.
But the maximum sentence of five years seems excessive and
may be reduced to three years.

17.63. Section 430 deals with mischief causing diminution of
the supply of water for agricultural purposes, or for food or
drink for human beings, or for animals, which are
property, or for cleanliness or for carrying on any
manufacture. This kind of enumeration seems to us both
unnecessary and incomplete. It would be sufficient to say
that mischief by causing diminution of supply of water to the
public or to any person for any purpose is punishable. The
maximum sentence for this offence also may be three years only.

17.64. Mischief to public property, although of course co-
vered by the definition of mischief and by the basic section
punishing mischief, is not expressly provided for in the section
punishing aggravations of mischief. It would, we think, be
helpful if a specific provision is made to punish such mischief.
We suggest three years’ imprisonment as the maximum punish-
ment for this offence. We would also suggest a specific provision
for mischief in respect of machinery, punishing it with impri-
sonment upto three years, as instances of malicious damage to
expensive machinery have occurred.

17.65. While sections 431 and 432 do not call for any change
of substance, they could be combined into one. The maximum
punishment for these offences also may be three years instead of
five.
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17.66. Section 433 punishes mischief by destroying or mov-
ing any light-house or other sea-mark or buoy, etc. To these
should be added marks for aerial navigation, interference with
which can be even more disastrous.

17.67. In section 435, it is hardly necessary to fix the very
low limit of ten rupees in respect of agricultural produce, as
distinguished from other property. The minimum of one hun-
dred rupees may be made generally applicable by omitting the
words “or, where the property is agricultural produce, ten rupees
or upwards”.

17.68. Section 436 punishes mischief by fire caused to any
human dwelling or place of worship or a building used for the
custody of property. We suggest that mischief to any sacred
object in such building should also be included and expressly
mentioned.

17.69. In section 437, which mentions mischief to vessels a
reference to aricraft should be added.

17.70. Section 438 needs no change of substance,

17.71. Section 439 does not punish any act of mischief, but
only the act of intentionally running a vessel a ground or ashore,
so that theft may be committed of property in it. We do not

think that such a provision fits in, at all, in this part of the Code.

Nor, in fact, do we see any point in such a provision, as the
conduct contemplated would be punishable in many other ways.
Hence section 439 should be omitted.

17.72. In section 440, the maximum punishment may be
increased from five years to seven years.

17.73. Accordingly, the following sections should be subs-
tituted in place of sections 426 to 440 :—

“426. Punishment for mischief.—Whoever commits
mischief shall be punished with imprisonment of either
description for a term which may extend to one year, or with
fine, or with both.

427. Mischief causing damage to public property or
machinery to the amount of one hundred rupees.—Whoever
commits mischief in respect of any property of the Govern-
ment or of a local authority or in respect of any machinery,
and thereby causes loss or damage to the amount of one
hundred rupees or upwards, shall be punished with imprison-
ment of either description for a term which may extend to
three years, or with fine, or with both.!
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428. Mischief by killing or maiming animal—Whoever
commits mischief by killing, poisoning, maiming, or render-
ing useless, any elephant, camel, horse, mule, buffalo, bull,
cow or ox, whatever may be the value thereof, or any other
animal of the value of two hundred rupees or upwards, shall
be punished with imprisonment of either description for a
term which may extend to three years, or with fine, or with
both.1!

429. Mischief by causing diminution of supply of water
or inundation or obstruction in public drainage.—Whoever
commits mischief by doing any act which causes, or which he
knows to be likely to cause.—

(a) a diminution of the supply of water to the public
or to any person for any purpose, or

(b) an inundation of, or obstruction to any public
drainage,

shall be punished with imprisonment of either description
for a term which may extend to three years, or with fine, or
with both.2

430. Mischief by injury to public road, bridge, river or
channel —Whoever commits mischief by doing any act
which renders any public road, bridge, navigable river or
navigable channel, natural or artificial, impassable or less
safe for travelling or conveying property shall be punished
with imprisonment of either description for a term which
may extend to three years, or with fine, or with both.3

431. Mischief committed after preparation made for
causing death or hurt or wrongful restraint.—Whoever com-
mits mischief, having made preparation for causing to any
person death or hurt or wrongful restraint, or fear of death
or of hurt or of wrongful restraint, shall be punished with
imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.4

432. Mischief by destroying, moving or rendering less
useful air-route, beacon etc.—Whoever commits mischief
by destroying or moving or rendering less useful any air-route
beacon or aerodrome light, or any light at or in the neigh-
bourhood of an air-route or aerodrome provided in com-
pliance with law, or any other thing exhibited or used for the
guidance pf aircraft, shall be punished with imprisonment of
either description for a term which may extend to seven years,
or with fine, or with both.3

N B W N -

. Section 429 slightly amended.

. Sections 430 and 432 combined and amended.
. Section 431 slightly amended.

. Same as existing section 440.

. New provision.

-
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433. Mischief by destroying, moving or rendering less use-
ful a light-house or sea-mark.—Whoever commits mischief
by destroying or moving any light-house or other light used
as a sea-mark, or any sea-mark or buoy or other thing placed
as a guide for navigators, or by any act which renders any
such light-house, sea-mark. buoy or other such thing as afore-
said less useful as a guide for navigators, shall be punished
with imprisonment of either description for a term which may
extend to seven years, or with fine, or with both.1

434, Mischief with intent to destroy or make unsafe aircraft
or vessel-—Whoever commits mischief to any air-craft or
to any decked vessel or to any vessel of a burden of twenty
tons or upwards, intending to destroy or render unsafe, or
knowing it to be likely that he will thereby destroy or render
unsafe, that aircraft or vessel, shall be punished with im-
prisonment of either description for a term which may extend
to seven years, and shall also be liable to fine; and if such
mischief is committed or attempted by fire or any explosive
substance, shall be punished with imprisonment for life, or
with the punishment aforesaid.?

435. Mischief by fire or explosive substance with intent o
cause damage to amount of one hundred rupees.—Whoever
commits mischief by fire or any explosive substance, intend-
ing to cause, or knowing it to be likely that he will thereby
cause, damage to any property to the amount of one hundred
rupees or upwards, x x x shall be punished with imprison-
ment of either description for a term which may extend
to seven years, and shall also be liable to fine.3

436. Mischief by fire or explosive substance with intent.
to destroy place of worship, house, etc.-—Whoever commits
mischief by fire or any explosive substance, intending to cause,
or knowing it to be likely that he will thereby cause, the
destruction of,—

(a) any building which is ordinarily used as a place
of worship or as a human dwelling or as a place
for the custody of property, or

(b) any object therein which is held sacred by any
class of persons,

shall be punished with imprisonment for life,
or with imprisonment of either description
for a term which may extend to ten years, and
shall also be liable to fine.”4

1. Same as existing section 433.

2. Sections 437 and 438 combined and amended to cover aircraft.
3. Section 435 slightly amended.
4. Section 436 amended to cover sacred objects.

3 M of Law/71-21.
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Criminal Trespass

17.74. The last item in this Chapter is criminal trespass.
In its least reprehensible form it is “entry upon ,property in
another person’s possession with the intention of annoying that
person”, the punishment being a maximum of three months’
imprisonment. At its worst, criminal trespass takes the form of
house-breaking when the punishment can be fourteen years’
imprisonment. The forms of criminal trespass described in the
Code are—

(i) house trespass (section 442);
(i1) lurking house trespass (section 443);
(ii1) lurking house trespass by night (section 444);
(iv) house-breaking (section 445); and
(v) house-breaking by night (section 446).

17.75 Punishment to be provided for these offences according
to their gravity and according to the aggravating circumstances
in which they are committed. We recognise that simple trespass
is a very different matter from house-breaking, and the difference
in the punishments for the two offences is justified. We do
not, however, see much need for distinguishing between lurking
house trespass during the day and lurking house trespass by
night. Nor indeed does there seem any need for evolving these
different ideas, when plainly all that we wish to do is to severely
punish what is commonly understood as ‘‘burglary”. We
think this part of the Code could be considerably simplified by
dropping the notions of lurking house trespass and house-break-
ing and introducing, instead, the idea of burglary which should,
in substance, mean house trespass for committing theft or any
other serious offence. If adequate punishment is provided for
these two offences, there should no need for any intermediate
category of offence. We suggest that the maximum punishment
for criminal trespass should be raised from three months’ im-
prisonment to six months’ imprisonment, and for house trespass
it should be raised from one year to three years’ imprisonment,
while, for burglary the maximum punishment should be ten
years’ imprisonment.

17.76. Out of the definition of criminal trespass in section
441, a curious difficulty has arisen. The definition is in these
words :—

“Whoever enters into or upon property in the possession
of another with intent to commit an offence or to intimidate,
insult or anncy any person in possession of such property,

or having lawfully entered into or upon such property,
unlawfully remains there with .intent thereby to intimidate,
insult or annoy any such person, or with intent to commit an
offence,

is said to commit ‘criminal trespass’.”
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The difficulty is about the second paragraph, the object of
which seems to be to cover the case of a person who enters
another’s property without any intention of annoying him or
committing any offence there, but later changes his mind and
insists on staying on the property in order to annoy the person in
possession. Some courts have thought that if the initial entry
is unlawful though not accompanied by any of the intentions
mentioned in the section, then the second part of the definition
becomes inapplicable, and if such a wrong-doer continues
to stay on the property expressly for annoying the person in
possession, he commits no offence. The Calcutta High Court!
has put the matter thus:

“There appears to be two types of cases which arise for
consideration, one of the type of the case of Baldewa v.
Emperor? of unlawful entry without remaining with one of
the intentions prescribed and secondly a case like the present,
of the unlawful entry with the necessary intent followed by
the unlawful remaining also with the necessary intent. In
my opinion, neither type of case is covered by the plain words
of section 441 plainly interpreted. Whether they ought to
be made punishable or not is a matter for the legislature™.

We are not worried by the second situation mentioned above,
for, in that case, the entry itself will be punishable; but the
first situation, if understood in the light of this judgment, could
hardly be tolerated. It could not be that the section punishes a
person who acts lawfully in the beginning but later forms an
evil intent, but not a person who acts unlawfully from the begin-
ning. It seems to us desirable, that the words of the definition
should be altered to bring out its purpose more clearly.

We have noticed a recent amendment made in Uttar Pradesh
in this respect. That is designed to deal with a trespasser who
refuses to vacate the property, after proper notice has been serv-
ed on him. We do not think the present Code is a fit place for
such special legislation, and we are not, therefore, adopting it.
The real defect will be met by revising the section as follows:

“441. Criminal trespass.—Whoever—

(a) enters into or upon property in the possession of
another with intent to commit an offence or to intimi-
date, insult or annoy any person in possession of such
property, or

(b) having entered into or upon such property with-
out such intent, unlawfully remains there with such
intent,

is said to commit criminal trespass”.

1. Sunil Kumar, A.LR. 1951 Cal. 297-98.
2. Baldewa v. Emperor, A.LR. 1933 All 816.
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izglion 17.77. In section 442, we considered the question whether
< house-tr_cspass should include trespass into a vehicle or aircraft,?

but decided that no such change is needed.
iigt?[;g 17.78. As indicated above, sections 443 and 444 which define
444 omit-  lurking house-trespass and lurking house-trespass by night should
ted and be omitted and instead of house-breaking, burglary should be
section 445 defined in section 445 as follows:—
revised to
define
‘burglary’.

“445. Burglary.—A person commits burglary, if—

(a) he commits house-trespass in order to commit
theft or any offence punishable with imprisonment for
seven years or with a more severe punishment, or

(b) having committed house-trespass, he commits
theft or any such offence as aforesaid.”

Clause (b) of the above definition is intended to cover cases
where the original entry is not proved to have been with
intent to commit the specified offence, but the trespasser does
commit the specified offence after his entry.

Section 17.79. Section 446 which defines house-trespass by night may

446 to be be omitted.

omitted.

Sections 17.80, Sections 447 to 460 which provide graded punish-

447 to ments may be replaced by the following sections:—

460 to be y p y g ’

revised.

“447. Punishment for criminal trespass.—Whoever com-
mits criminal trespass shall be punished with imprisonment
of either description for a term which may extend to six
months, or with fine, or with both.

448. Punishment for house-trespass.—Whoever com-
mits house-trespass shall be punished with imprisonment of
either description for a term which may extend to three
years, or with fine, or with both.

449, House-trespass after preparation for hurt, assault
or wrongful restraint—Whoever commits house-trespass,
having made preparation—

(a) for causing hurt to any person or for assaulting
any person, or for wrongfully restraining any person,
or

(b) for putting any person in fear of hurt, or of
assault, or of wrongful restraint,

1. Compare section 380 as proposed to be amended.
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shall be punished with impriso nment of either description

for a term which may exteynd to seven years and shall aiso be
liable to fine.1

450. Punishment for burglary.—Whoever commits bur-
glary, shall be punished with rigorous imprisonment for a

lerm not exceeding ten years, and shall also be liable to
fine.2

451. Grievous hurt caused whilst committing burglary.—
Whoever, whilst committing burglary,—

(a) causes grievous hurt to any person, or

(b) attempts to cause death or grievous hurt to any
person,

shall be punished with rigorous imprisonment for a term

which may extend to fourteen years, and shall also be liable
to fine.3

452. All persons jointly concerned in burglary punishable
where death or grievous hurt caused by one of them.—If, at
the time of committing burglary, any person guilty of such
offence shall voluntarily cause or attempt to cause death or
grievous hurt to any person, every person jointly concerned
in committing such burglary shall be punished with rigorous
imprisonment for a term which may extend to fourteen years,
and shall also be liable to fine.4

17.81. Sections461.and 462 do not require any comments or

change,

1.
2,
3.
4.

Existing section 452.

New section covering existing sections 449, 450 and 451.
Existing section 459 modified.

Existing section 460 modified.

Sections
461 and
462,
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CHAPTER 18

OFFENCES RELATING TO DOCUMENTS AND
TO PROPERTY MARKS

18.1. The offence of forgery is defined in sections 463 and
464. The two sections have to be read and construed together
for deciding whether a person has committed the offence. The
actus reus is making a false document, and the mens rea, under
the first section may be any one of the following:—

(i) intent to cause damage or injury to the public or to
any person;

(i) intent to support any claim or title;

(iii) intent to cause any person to part with property;
(iv) intent to cause any person to enter into a contract;
(v) intent to commit fraud;

(vi) intent that fraud may be committed.

The actus reus, which is indicated in bare outline in that
section by the words “makes a false document” is described ela-
borately under three heads in section 464. Practically every
conceivable way of preparing a false document or of falsifying
a genuine document is covered in this description. But, not
content with being comprehensive as to the nature and method of
falsification, the section requires in each of the three heads a
culpable state of mind (either dishonesty or fraud) to accompany
the physical making of the false document. When one remem-
bers that mere making of a false document is not punishable as
such under this Chapter, it is difficult to find any cogent reason
why the mental element is first given under two broad heads
“dishonestly or fraudulently”’) with reference to the making
of the false document, and then under six heads (in section 463)
with reference to- the complete offence of forgery.

18.2. The position in England where the offence of forgery
stands codified in the Forgery Act of 1913 is very much simpler.
By sub-section (1) of section 1 of this Act, “forgery is the making
of a false document in order that it may be used as genuine. . . .,
and forgery with intent to defraud or deceive, as the case may
be. is punishable as in this Act provided”. Sub-section (2) of the
same section sets out in detail (more or less on the same lines as
section 464 of our Code) the circumstances in which a document
will be considered to be false or to have been made false, but it

- does not again bring in the mental element. Thus, the English

definition amounts to stating that whoever dishonestly or fraudu-
lently makes a false document in order that it may be used as
genuine commits forgery.

310
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18.3 We consider that sections 463 and 464 could be easily
combined and simplified giving a clearer definition of the offence
of committing forgery. The duplication of the mental element
which is patent and unnecessary should be removed. When one
analyses the six “intents” specified in section 463, it is clear that
all of them, except perhaps the last, are covered by the “dis-
honestly or fraudulently” formula repeated three times in section
464; the mental element of the offence would, it seems to us,
be sufficiently specified by the words “dishonestly or fraudulent-
ly or with intent that fraud may be committed on the public
or on any person”. It may be recalled that under the revised
definition of “‘fraudulently” proposed by us in Chapter 2, the
intention to deceive another and by that deceit to cause injury to
any person or to induce any person to act to his disadvantage
is covered by that word.

18.4 As regards the act required for the offence, the
description given in section 464 requires little modification.
Under the first clause, a person makes a false document if he
makes it appear that the document was made ““at a time at which
he knows that it was not made”, it being understood, of course,
that the time of making the document is material for the object
in view. The place of making a document may be just as material
as the time and it should be forgery if this detail is somehow
falsified. We. therefore, propose that the first clause should
refer to “place™ as well as “time’ but expressly qualify both by
adding “when the time or place is material”.!

In the second clause of section 464, it seems desirable to men-
tion “‘additton™ and ‘“‘obliteration” besides ‘‘cancellation”.

18.5 As many as 17 illustrations are appended to the section.
It is doubtful whether any of them is really required to elucidate
any obscure point in the definition® In fact, they seem to be
stating the obvious and we suggesy that they could be omitted
in the revision.

18.6 The two sections may accordingly be combined and re-
vised as follows :—

“403. Forgery.—A person is said to commit forgery
who, dishonestly or fraudulently or with intent that fraud
may be committed on the public or on any person,—-

(a) makes, signs or executes a document or part of
document with the intention of causing it to be believed
that such document or part of a document was made,
signed or executed—-

(i) by, or by the authority of, a person by whom,
or by whose authority, he knows that it was not
made, signed of executed, or

Mental
element
of the

offence.

The cul-
pable act.

llustra-
tions unne-
cessary.

Sections
463 and
464 com-
bined and
revised.

1. Cf.s. 1(2) of the (U.K.) Forgery Act, 1913.



Section
465.

Sections
466 and
467 Am-
cndment
regarding
punish-
ment.

“Authority
to adopt”
to be omit-
ted.

312

(i) (when the time or place is material) at a
time or place at which he knows that it was not
made, signed or executed; or

(b) by cancellation, addition, obliteration or other-
wise, alters a document in any material part thereof,
after it has been made, signed or executed either by him-
self or by any other person, whether such person be liv-
ing or dead at the time of such alteration; or

(¢) causes any person to sign, execute or alter a docu-
ment. knowing that such person, by reason of unsound-
ness of mind or intoxication cannot, or by reason of de-
ception practised upon him does not, know the contents
of the document or the nature of the alteration.

) Explanation.—(1) In this section, “execute’ includes seal-
ing and making any mark denoting execution of a document.

(2) A man’s signature of his own name may amount to
forgery.

(3) The making of a document in the name of a fictitious
person, intending it to be believed that the document was
made by a real person, or in the name of a deceased person,
intending it to be believed that the document was made by
the person in his life-time, may amount to forgery”.

18.7. Section 465 prescribes the punishment for the offence
of forgery. The maximum period of imprisonment now provided
is two years. We propose to increase it to three years, having
regard to the gravity of the offence.

18.8. Section 466 deals with forgery of Court records. public
registers etc., and section 467 with forgery of valuable securi-
ties, wills etc. These types of forgery are rightly considered
aggravated forms of the offence and visited with higher punish-
ment. However, the imprisonment for life provided in section
467 for forgery of valuable securities appears to be too harsh.
On the other hand, the maximum punishment of seven years
prescribed in section 466 for forging a Court record or a public
register appears to be too light. when compared with the life
imprisonment or imprisonment for 10 years provided in section
467 for forging a valuable security. We are of the view that the
two equally grave offences should be treated alike, and a maxi-
mum imprisonment of 10 years should be provided for both.
The proposed punishment being common to both sections, they
may be combined into one section.

18.9. We are also of the view that “the authority to adopt a
son” now mentioned alongwith valuable security in section
467 may be omitted, as the legal importance of an authority to
adopt is no longer what it was under the uncodifided Hindu law.
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18.10. Another point that requires to be considered regard-
ing sections 466 and 467 is the use therein of the words “‘a docu-
ment purporting to be”. Apparently, these words have been
employed by the Legislature to cover a document which does
not possess legal validity qua a document of the enumerated type,
though it “purports” to be such a document. The question
whether the document possesses such legal validity is immaterial
and what is material is what character the writing attempts to
put on. But this attempt at subtlety may create its own pro-
blems. For example, when a person forges a document, —e.g.,
a public re gister containing a few thousand entries,—is he forging
“a document which purports to be a public register”, or is he
merely forging “a document which is a public register”? Since
the rationale of sections 466 and 467 seems to be that tampering
with public registers, Court records, valuable securities etc.
should be considered aggravated forms of the offence of forgery,
we feel that, in the interests of clarity, the words “‘a document
purporting to be” should be replaced by the words “‘in respect
of a document which is or purports to be’’, which will be wide
enough to cover valid documents as well as documents whose
validity (in the sense discussed above) is doubtful.

18.11. Sections 466 and 467 may be combined and revised as
follows :—

“466. Forgery of Court record, public register, will,
valuable security, etc.—Whoever commits forgery in respect
of a document which is, or purports to be—

(i) a record or proceeding of or in a Couit of Jus-
tice;

(i) a register kept, or document made, by a public
servant in his official capacity;

(iii) a register of birth, baptism, marriage or burial;

(iv) a will;

(v) a valuable security;

(vi) an authority to make or transfer any valuable
security;

(vii) an authority to receive or deliver any valuable
security, movable property or money; :

(viii) an acquittance or receipt for the delivery of

any valuable security or movable property or for the pay-
ment of any money;

(ix) an authority to institute or defend any suit or
to take any procecdings therein or to confess judgment;
or ,

(x) a power of attorney;

Sections
466 and
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revised.
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shall be punished with rigorous imprisonment for a term which
may extend to ten years, and shall also be liable to fine.”

18.12 Sections 468 and 469 deal, respectively, with forgery
for the purpose of cheating and forgery for the purpose of harm-
ing reputation; the punishment is seven years for the former
offence, and three years for the latter. We do not think that
these are particularly aggravated forms of the offence of forgery;
and as we have already proposed a slight increase in the punish-
ment for forgery,! we recommend that sections 468 and 469
should be omitted.

18.13. Section 470 defines a “forged document” as “a false
document made wholly or in part by forgery”. This is defective,
inasmuch as forgery is itself defined in section 463 as “making
a false document” with the requisite intent, so that,’when one
reads section 470 and section 463 together, one meets the idea
of “making a document” twice. Further, in view of the revised
definition of “forgery” proposed above, a ‘“forged document”
could be defined as a document in respect of which, or any part
of which, forgery has been committed. We propose that this
revised definition be put in as section 464 thus :—

“464. Forged document.—A document in respect of
which, or any part of which, forgery has been committed is
a forged document.”

18.14. Under section 471, whoever uses as genuine a forged
document shall be punished in the same manner as if he had
forged such document. The use of the words “in the same
manner as if he had forged” has led to some conflict of decisions,
regarding the question whether a person who has both forged
the document and used it as genuine, can be punished for both
the offences.

In Umrao Lal,? Aikman, J. of the Allahabad High Court
said—

“The concluding words of this section lead me to believe
that it is directed against some person other than a person
proved to be the actual forger. The section is useful as an
alternative charge when it is not certain whether the accused
person is himself the forger of a document or has merely
used it as genuine. But I cannot recollect a case in which the
forger has been punished both for forging a document and
for using it as genuine.”

In the later case of Badri Prasad’, Knox and Muhammad
Rafiq, JJ of the same High Court said they knew of no authority
for the proposition that “the accused cannot be convicted at one

1. See paragraph 18.7, supra.
2. Umrao Lal, (1900) 1.L.R. 23 All. 84.
3. Badri Prasad, (1912) 1.L.R. 35 All. 63.
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and the same time of forging a document and using that
document as genuine, and the charges under sections 467 and 471
must, therefore, be regarded as alternative’”. Apparently, Umrao-
Lal’s! case was not brought to their notice, nor did they go
into the question in any detail.

In Sriramulu Naidu,? however, Waller and Jackson, JJ. of
the Madras High Court expressly disagreed with Aikman, J.’s
view and said—

“All, it seems to us, that section 471 lays down is that the
sentence that can be imposed for the offence of using a forged
document as genuine is the same as the sentence that can be
imposed for the offence of forgery. They are separate offen-
ces and, under section 35, Criminal Procedure Code, separate
sentences may be passed on an accused person who has
been convicted at the same trial of both.”

In Gajanan Sakharam,? Hallifax, A.J.C., of Nagpur was em-
phatic that committing forgery and using a forged document as
genuine are separate fransactions, the commission of one does
not necessarily involve the commission of the other, and a per-
son committing the two offences can certainly be convicted of
them both. But, in Ismail Panju,* Findlay, A.J.C., of the same
Court agreed with the reasoning of Aikman, J. in Umrao Lal5
and thought that “the language of section 471 most obviously
suggests that this provision is expressly directed against some
person other than the forger himself”’. According to him, “the
reason for the presence of section 471 on the statute book, in
the somewhat unusual language which is employed therein, is in
order to provide a useful alternative charge in cases where there
is uncertainty as to whether the person on trial is himself the
forger of the document, or has merely used it as genuine, know-
ing it to be nothing of the sort”.

18.15. To the extent that this controversy has arisen from
the “somewhat usual language employed” in section 471, we
are of the view that it should be avoided by dropping the referen-
tial form and making the punishment provision self-contained.
We have ourselves no doubt that the object of employing the abbre-
viated form the punishment to be imposed for the offence of using
a forged document is simply to equate it to the punishment for
committing forgery in respect of that document which may fall
under section 465 or 466 or 467. The wording of the punish-
ment provision in section 471 does not appear to be specially
designed to provide a useful alternative charge in cases of un-
certainty. The offence under this section may be committed
either by the forger himself or by another person, e.g., one who

Section
471 re-
vised.

1. Umrao Lal, (1900) LL.R. 23 All. 84.
5 Sriramulu Naidu, (1928) LL.R. 52 Mad. 532.
3. Gajanan Sakharam, A.LR. 1924 Nag. 162.
4., Ismail Panju, A.1.R. 1926 Nag. 137.

5. Umrao Lal, (1900) LL.R. 23 All. 84.
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has employed a professional to prepare the forged document for
him. It is difficult to see why in the former case the offender
should not be charged with, and convicted of, both the offences.

Section 471 may be revised as follows :—

“471. Using as genuine u forged document.—Whoever
fraudulently or dishonestly use as genuine any document
which he knows, or has reason to believe, to be a forged
document—

(a) shall, if the document is one of the description
mentioned in section 466, be punished with rigorous
imprisonment for a term which may extend to ten year ,
and shall also be liable to fine; and

(b) shall, in any other case, be punished with impri-
sonment of either description for a term which may
extend to three years, or with fine, or with both.”

18.16. Section 472 punishes the making of any instrument
for the purspose of forging any document mentioned in section
467, while section 473 punishes similar acts for the purpose of
forging any other document, including documents of the type
mentioned in section 466. While this preparatory act requires
to be punished where the object is forgery of any document men-
tioned in section 466 or section 467, it is hardly necessary in
the case of  other documents. The punishment of
life imprisonment now provided in section 472 appears to be un-
duly harsh. The maximum punishment of imprisonment for
ten years should be sufficient for the offence. We propose that
sections 472 and 473 may be combined and revised as follows:—

“472. Making or possessing counterfeit seal, etc., with
intent to commit forgery punishable under section 466.—Who-
ever makes or counterfeits any seal, plate or other instrument
making an impression, intending that the same shail be
used for the purpose of committing any forgery which would
be punishable under section 466, or with such intent, has in
his possession any such seal, plate or other instrument, know-
ing the same to be counterfeit, shall be punished with rigor-
ous imprisonment for a term which may extend to ten years,
and shall also be liable to fine.”

18.17. In view of the proposal to combine sections 466 and
467 in one section, section 474 may be revised as follows:—

“474. Possessing a forged document described in section
466.—Whoever has in his possession any doument of the
description mentioned in section 466, knowing the same to
be forged and intending that the same shall fraudulently or
dishonestly be used as genuine, shall be punished with rigor-
ous imprisonment for a term which may extend to seven
years, and shall also be liable to fine.” ~
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18.18. Sections 475 and 476 are similar to sections 472 and 473.
These two sections also may be combined and revised on the
same lines as follows:—

“475. Counterfeiting device or mark used for authenticati-
ing documents described in section 466 or possessing counter-
feit marked material.—Whoever counterfeits upon, or in the
substance of, any material, any device or mark used for the
purpose of authenticating any document described in section
466, intending that such device or mark shall be used for the
purpose of giving the appearance of authenticity to any
document then forged or thereafter to be forged on such
material, or who, with such intent, has in his possession any
material upon or in the substance of which any such device
or mark has been counterfeited, shall be punished with rigor-
ous imprisonment for a term which may extend to ten years,
and shall also be-liable to fine.”

18.19. Section 477 deals with the offences of cancellation,
destruction etc. of “‘a will, or an authority to adopta son, or any
valnable security”. For the reason given! under section 467,
the words *‘or an authority to adopt a son’” may be omitted from
this section also. The punishment for this offence may be the
same as that provided for the aggravated offence of forgery under
the revised section 466 above. Section 477 may be revised as
follows:—

“477. Fraudulent cancellation, destruction etc. of valuable
security or will—Whoever fraudulently or dishonestly, or
with intent to cause damage or injury to the public or to any
person.—

(a) cancels, destroys or defaces, or attempts to can-
cel, destroy or deface, or secrets or attempts to sccret,
any valuable security or any document which is or pur-
ports to be a will; or

(b) commits mischief in respect of such valuable
security or document;

shall be punished with rigorous imprisonment for a term which
may extend to ten years, and shall also be liable to fine.”

18.20. Section 477A deals with the offence of falsification of
accounts by a clerk, officer or servant with regard to books,
papers etc. belonging to his employer. There appears to be a

difference of judicial opinion on the question whether the section

applied to the case of a partner who falsifies the accounts of the
firm. ‘
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In a Calcutta case,! it was held that a partner cannot be guilty
under this section, and that the offence can only be committed
by somebody in the employ of another person as a clerk or officer
or servant, and the falsification can only be committed in respect
of the books of accounts of the employer. A similar view has
been taken by the Allahabad High Court.2 But in a Bombay
case,’ it was held that a partner, if appointed as such to manage
the business or to write the accounts of the firm, acted as its ser-
vant, and if he falsified the accounts, section 477A would apply
to him.

On a full consideration of both the views, we were inclined
to agree with the former interpretation. The opinion expressed
by the Supreme Court4 that a partner cannot be held guilty of
breach of trust under section 405 is likely to prevail as regards
the liability of partners under section 477A also. No amendment
of the section by way of clarification is, therefore, necessary.

18.21. The next twelve sections originally dealt with offences
relating to trade marks, property marks and merchandise marks.
Two of them, namely, sections 478 and 480 were repealed, and
the other sections were amended, by the Trade and Merchandise
Marks Act, 1958. Ths group of ten sections now deals with
offences relating to property marks only. There is no contro-
versy about them.

18.22. Sections 489A to 489E, which deal with offences
regarding currency notes and bank notes, have been considered
in a previous Chapter.5

1. C.V. Krishnanv. Virji Kunverji & another, A.LR. 1959 éal. 498,

Wy

. Hari Prasad v. State, A.L.LR. 1953 All. 660.

State v. Devakinandan, A.I.R. 1959 Bom. 484.
Velji Raghavji, A.1.R. 1965 S.C. 1433; (1965) 2 S.C.R. 429.
. See Chapter 12 above.



CHAPTER 19

CRIMINAL BREACH OF CONTRACTS OF
SERVICE

19.1. This chapter, which has now got reduced from its origi-
nal three sections to one, is itself a relic of the last century when it
was considered necessary and proper to safeguard contracts of
service with a penal provision for breaches. An old Act of
1859 provided “for the punishment of breaches of contract by
artificers, workmen and labourers”, who, having received money
in advance on account of work which they had contracted to per-
form, refused to perform the work. Three special cases were
considered serious enough to be included in the Penal Code.
One was breach of contract of service during a voyage or journey
and another was breach of contract to serve at a distant place to
which the servant was conveyed at the master’s expense. These
two were made punishable as offences by section 490 and section
492, respectively. All these oppressive enactments were repealed
in 1925 by the Workmen’s Breach of Contract (Repealing)
Act, 1925.

19.2. The surviving section 491 is perhaps not altogether on
a par with the two repealed sections. It may be regarded as hav-
ing some ethical justification in that the person affected by the
breach of contract is, because of youth, unsoundness of mind,
disease of bodily weakness, in a helpless condition. By failing
to look after such persons after having agreed to do so, an offend-
er may be causing serious harm to the health of the helpless
individual. However, the offence itself is treated as trivial and
made punishable with a small fine not exceeding Rs. 200, or in a
very bad case, with a short term of imprisonment not exceeding
three months. Tt is noticed that in recent times there have been
no complaints under this section. We consider, therefore, that
the practical utility of the section is negligible and that it is not
necessary to retain it in the Penal Code. The whole Chapter
may be repealed.

319

History of
Chapter.

Repeal of
Section
491 re-
commen-
ded.



Introduc-
tory.

Section
493.

Section
494—Defi-
nition of
bigamy.

CHAPTER 20
OFFENCES RELATING TO MARRIAGE

20.1. In this chapter are enumerated six offences relating to
the ancient institution of matrimony to which most communities
and, indeed, most people attach vital importance as forming the
essential basis of family life. Besides the principal offences of
bigamy and adultery, fraudulent conduct in this field is made
punishable under two sections (493 and 496). The maximum
punishment prescribed for these offences ranges from five to ten
years’ imprisonment. Enticing or detaining a married woman
with intent that she may have illicit intercourse with any person
is also made an offence, but a minor one, punishable with
imprisonment not exceeding two years or with fine or with both.

20.2. Section 493 punishes .a person who deceives a woman
into believing that she is lawfully married to him and makes her
live with him as wife and husband. In a way, the offence
is very near to, but not the same as, an offence of rape under
clause four of Section 375. As such, the punishment of ten
years’ imprisonment for the offence is not unduly severe.

We considered a suggestion that the section should apply
also to a woman who deceives a man in the same way and with
the same object. Apart from the improbability of such cases
occurring, the injury done to the man in body, mind or reputation
by such deceit is negligible and need not be taken notice of in
the Penal Code.

20.3. Bigamy is defined in section 494 as the act of a person
who, having a husband or wife living, marries, but only in a case
where such subsequent marriage is void under her or his personal
law. Until recently, polygamy was permissible for all commu-
nities in India except Christians and Parsis, and consequently
the impact of this section fell mainly on women. With the
passing of the Hindu Marriage Act of 1955, the whole population
of India, except the Muslim male and some tribes among whom
polygamy is permitted by custom, are concerned with the sec-
tion.

The phrase ““having a husband or wife living” used in the
definition was natural at a time when divorces were rare even
where permissible by law, and the bond of marriage subsisted
until death of one party to the marriage severed it. In a case
where the first marriage was dissolved under the law, each of
the parties would cease to be “husband” and ‘“‘wife”’, respective-
ly, of the other and, consequently, the fact of that individual
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being alive would be irrelevant to the application of this section.
Since it is really, not so much the fact of the person ‘“having

a husband or wife living”, as the legal subsistence of the first -

marriage that makes the subsequent marriage void and an
offence, we consider that it would be preferable to define bigamy
as follows :— :

“Whoever, being married, contracts another marriage in
any case in which such marriage is void by reason of its tak-
ing place during the subsistence of the earlier marriage,
commits’ bigamy.”

The expression ‘‘contracting a marriage” which is used in the
second paragraph of the exception seems to us to be more expres-
sive than the word “marries” used in the existing definiton.

20.4. The first exception provides that the section does not
extend to any person whose marriage has been declared void by
a court of competent jurisdiction. It has been remarked!
“that a person accused of an offence under section 494 may
plead in his defence that the first marriage was null and void even
though he had not obtained a declaration to that effect” by a
court. In a case where the parties have gone through a ceremony
of marriage which is utterly ineffective in law so that they have
never acquired the status of husband and wife, neither party
can be said to ““have a husband or wife living” at the time of
contracting the second marriage, and consequently neither party
commits the offence defined in this section. It is, therefore,
doubtful whether the first exception serves any useful purpose
even at present. When the definition of bigamy is altered, as
proposed above, it would be rendered quite superfluous. A
person whose alleged first marriage was void ab initio cannot be
said to “be married”” and his subsequent marriage cannot be said
to be contracted during the “subsistence” of any earlier marriage.
We, therefore, propose to omit the first exception.

20.5. The second Exception is necessary and should be retain-
ed with a few verbal modifications.

20.6. It has been held that, though section 494 makes no
reference to intention or knowledge, the normal presumption
that a penal statute requires some mens rea must be given effect
to. In Kunju Ismail?, the first accused, a Muslim woman,
took legal opinion that she could effectively divorce her hus-
band, went through the formalities thereof, gave notice to him
and, after waiting for a reasonable time, married the second
accused. The Court found that the divorce was valid and con-
sequently the accused was not guilty of bigamy. It also held,
after an elaborate discussion of the mens rea aspect of the offence,
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1. Gnanasaundari v. Nallathambi, A.LR. 1945 Mad. 516.

2. Kunju Ismail, A.LLR. 1959 Ker. 151. See also Janaki Amma, I.L.R. (1955) Trav.-Cochin,
137.

3 M. of Law/71—22.
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that there could be no criminal knowledge on the woman’s part
that her first marriage was subsisting when she married again,
and hence she could not be guilty under section 494. We do
not think 1t is necessary to indicate the mens rea specifically
in the definition of bigamy.

20.7. Where a marriage has been dissolved by a decree of
divorce, but the law! fixes a period during which it will not
be lawful for either party to the dissolved marriage to marry
again, the question may arise whether a person remarrying
within that period commits an offence against section 494 as it
stands. 1t may be urged that as soon as the decree of divorce
is pronounced, the parties cease to be husband and wife and,
thereafter, neither has a “husband or wife living” for the
purposes of section 494. But, obviously, this line of argument,
if accepted will defeat the object of the marriage law in pro-
hibiting the divorce from remarrying until the expiry of a specifi-
ed period after the decree. The same question may be rais-
ed with reference to the revised definition of bigamy. Do the-
parties to the divorce proceedings cease to “be marricd” im-
mediately a decree of divorce is pronouned or only after the
expiry of the specified period ? We consider that the answer
should be the latter, if not as a matter of interpretation, at any
rate, as a matter of policy. We, therefore, propose to add an
Explanation to this effect. :

20.8. Incidentally, we wish to point out that there is at
present considerable uncertainty as to the effect of conversion
on marriage, particularly when the conversion is from a mono-
gamous religion to a polygamous religion and viceversa. The
Law Commission in a previous Report? had gone into this
question and recommended legislation to replace the existing
Converts’ Marriage Dissolution Act of 1866, which would be
uniformly applicable to all conversions and confer on a con-
vert a right to have the marriage contracted before conversion
dissolved on such terms as might be considered just and proper.
We would draw the attention of Government to this Report
and express the hope that it will be implemented soon.

20.9. Under section 494, the offence of bigamy is punish-
able with imprisonment upto seven years. Where it is accom-
panied by concealment of the former marriage from the person
with whom the subsequent marriage is contracted, the offence
is punishable with imprisonment upto ten years, We are of
the view that the maximum in both cases is unnecessarily high
and should be reduced to three years for ordinary bigamy and
to seven years for the aggravated form.

1. See section 57 of the Indian Divorce Act, 1969; section 48 of the Parsi Marriage and
Divorce Act, 1966; section 30 of the Special Marriage Act, 1954; and section 15 of the
Hindu Marriage Act, 1955. It is noticed that these four sections use different language
to express more or less the same idea. It is desirable that the language of these -
sections should be assimilated.

2. 18th Report on the Converts’ Marriage Dissolution Act, 1866.
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20.10. In the light of the foregoing discussion, sections
494 and 495 may be replaced by the following two sections:—

“494. Bigamy.—Whoever, being married, con-
tracts another marriage in any case in which such marriage
is void by reason of its taking place during the subsistence
of the earlier marriage, commits bigamy.

Explanation—Where a marriage has been dissolved
by the decree of a competent court under an enactment, but
the parties are, by virtue of a provision of the enactment under
which their marriage is dissolved prohibited from re-marrying
within a specified period, then, for the purposes of this section,
the marriage shall, notwithstanding its dissolution, be deemed
to subsist during that period.

Exception—The offence is not committed by any
person who contracts the later marriage during the life of
the spouse by earlier marriage, if, at the time of the later
marriage, such spouse shall have been continually absent from
such person for seven years and shall not, within that period,
have been heard of by such person as being alive, provided
the person contracting the later marriage informs the person
with whom it is contracted of the real state of facts so far as
the same are within his or her knowledge.

“495. Punishment for bigamy.—(1) Whoever commits

bigamy shall be punished with imprisonment of either
description for a term which may extend to three years,
and shall also be liable to fine.

(2) Whoever commits bigamy, having concealed from
the person with whom the later marriage is contracted the
fact of the earlier marriage, shall be punished with imprison-
ment of either description for a term which may extend to
seven years, and shall also be liable to fine.”

20.11. Section 496 punishes one who fraudulently goes
through a marriage ceremony knowing that he is not thereby
lawfully married. In keeping with our recommendation to
reduce the maximum punishment under the two preceding
sections, the maximum here also should be reduced from seven
years’ imprisonment to three years. -

20.12. The offence of adultery under section 497 is very
limited in scope as compared to the misconduct of adultery
as understood in divorce proceedings. The offence is commit-
ted only by a man who has sexual intercourse with the wife of
another man and without the latter’s consent or connivance.
The wife is not punishable for being an adulteress, or even as
an abettor of the offence for which the man can be (but never
is) sent to jail for five years.
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20.13. The section did not find a place in the first Draft

Penal Code prepared by Macaulay. His reasons for not in-
cluding it were as follows! :(—

“We considered whether it would be advisable to pro-
vide a punishment for adultery, and in order to enable our-
selves to come to a right conclusion on this subject we
collected facts and opinions from all the three Presidencies.
The opinions differ widely. But as to the facts there is a
remarkable agreement,

The following positions we consider as fully established :
Arst, that the existing laws for the punishment of adultery
are altogether inefficacious for the purpose of preventing
injured husbands of the higher classes from taking the law
into their own hands; secondly; that scarcely any native
of the higher classes ever has recourse to the Courts of law
in a case of adultery for redress against either his wife, or
her gallant; thirdly, that the husbands who have recourse in
case of adultery to the Courts of law are generally poor men
whose wives have run away, that these husbands seldom have
any delicate feelings about the intrigue, but think themselves
injured by the elopement, that they consider wives as
useful members of their small households, that they generally
complain not of the wound given to their affections, not
of the stain on their honor, but of the loss of a menial whom
they cannot easily replace, and that generally their princi-
pal object is that the woman may be sent back.***Where
the complainant does not ask to have his wife again, he
generally demands to be reimbursed for the expenses of his
marriage.

These things being established, it seems to us that no
advantage is to be expected from providing a punishment
for adultery. The population seems to be divided into two
classes—those whom neither the existing punishment nor
any punishment which we should feel ourselves justifed
in proposing will satisfy, and those who consider the injury
produced by adultery as one for which a pecuniary compensa-
tion will sufficiently atone. Those whose feelings of honor
are painfully affected by the infidelity of their wives will
not apply to the tribunals at all. Those whose feelings are
less delicate will be satisfied by a payment of money. Under
such circumstances, we think it best to treat adultery merely
as a civil injury.”

The Law Commissioners in their Report on the Draft Penal

Code took a different view and said :—

“While we think that the offence of adultery ought not
to be omitted from the Code, we would limit its cognizance

1. Maca ulay’s Draft Penal Code, (1837), Note Q.
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to adultery committed with a married woman, and consider-
ing that there is much weight in the last remark in Note ‘Q’,
regarding the condition of the women in this country, in de-
ference to it, we would render the male offender alone liable
to punishment. We would, however, put the parties accus-
ed of adultery on trial together, and empower the Court in
the event of their conviction to pronounce a decree of divorce
against the guilty woman, if the husband uses for it, at the
same time that her paramour is sentenced to punishment by
imprisonment or fine.”

This latter recommendation was not accepted, and in 1860,
section 497 was enacted in its present form.

20.14. Tt is not surprising that the attitude of criminal law
towards adultery varies from country to country. In the Unit-
ed States of America, it varies from one State to another. We
may quote from the Harvard Journal of Legislation (January
1970) the following :—

“A review of the many different definitions of criminal
adultery throughout the United States will highlight the
variance problem. Four major formulations of adultery
exist under State law : the ‘common law’ view, the ‘canon
law’ view, and two hybrid views. Under the common
law view, adultery takes place only when the woman is marri-
ed, but both parties are deemed to be guilty. Under the
canon law view, adultery is the voluntary sexual intercourse
of a married person with a person other than the offender’s
husband or wife, only the married person is guilty. Under
the majority hybrid rule, followed by twenty States, if either
spouse has sexual intercourse with a third party, both trans-
gressors are guilty of adultery. Finally, eight jurisdictions
make both transgressors guilty if the woman is married,
but if the woman is single, only the man is guilty. Six States
have never passed a statute changing adultery from a common
law tort to a statutory crime, so it is not a crime unless it
constitutes a public nuisance by being open and notorious ;
three of these States, however, have anti-cohabitation ‘“statut-
es. Three States have statutes punishing adultery but de-
fine it neither by statute or case law. Georgia has held
that the parties cannot commit adulrety unless both are
married to someone else ; if one is unmarried, the crime is
called ‘fornication and adultery’, and indictments have been
quashed where the wrong crime is charged. Eight States
require a showing of cohabitation or at least more than a
single adulterous act for conviction of adultery.”

20.15. While adultery is not a criminal offence in Britain,
it is punishable, though mildly, in some of the countries of
Europe. Thus, in France a wife guilty of adulteryis punishable
by jailing for a period ranging from three monthstotwo years
but the husband may put an end to her serving the sentence
by agreeing to take her back. The adulterer is punishable
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similarly. A husband who keeps a mistress at the matrimonial
home is, on prosecution by the wife, punishable with fine. In
Germany, if a marriage is dissolved as a result of adultery,
then the guilty spouse, as well as the guilty partner, is punish-
able by imprisonment for a term of not less than six months,
but the prosecution has to be initiated by the aggrieved spouse
by means of a petition.

20.16. Against this background we included in our Question-
naire the Questions (a) should adultery be punishable at all,
and (b) if so, should the offence be limited to men only as in
section 497. We found opinion to be more or less equally
divided between those who favoured the total abolition of the
offence, those who favoured retention of section 497 without
any change, and those who would have the section modified so
as to make the errant wife punishable along with her paramour.

20.17. We also could not come to an agreed conclusion
among ourselves on these points. It seemed to us, however,
that from the factual and practical point of view, the position
to day is not appreciably different from that described by Macau-
lay more than 130 years ago. Criminal complaints of adultery
(which under section 199 of the Criminal Procedure Code can
be brought only by the husband of the woman or, in certain
circumstances, by someone else on his behalf) appeared to be
comparatively few and confined to the poorer and unsophisticat-
ed sections.! The object of such prosecutions is seldom to
send the offender to jail, that is, if the court will regard the offence
as serious enough to merit a sentence of imprisonment. It
is more often with a view to come to a settlement with the offender
on the mercenary level. The existence of the section in
the Penal Code has no apparent affect on the number of cases
where the irate husband metes out condign punishment on the
wife or on her lover or on both of them.

However that they be, among the judges and lawyers who
expressed their views on the subject, the majority were in
favour of retaining the offence of adultery as defined in section
497. Though some of us were personally inclined to recom-
mend repeal of the section, we think on the whole that the time
has not yet come for making such a radical change in the exist-
ing position. We however, think that the reasons which weigh-
ed with the Law Commissioners in the last century in exempt-
ing the wife from punishment are by and large no longer valid,
and there is hardly any justification for not treating the guilty
pair alike. The suggestion that, in the name of equality of the
sexes, the unfaithful husband who has a mistress or goes to a
prostitute should also be punishable for committing adultery
did not find a sympathetic response in any quarter.

1. The statistics furnished in the official reports of Administration of Criminal Justice in the
States lump together all offences under Chapter 20, making it impossible to find out the
number of complaint cases under section 497 only.
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20.18. After much discussion and careful consideration, Revision
we are of the opinion! that the exemption of the wife from punish- 2575““0“
ment under section 497 should be removed, that the maximum comrni;n_
punishment of five years’ imprisonment prescribed in the ded.
section is unreal and not called for in any circumstances and
should be reduced to two years, and that with these modi-
fications, the offence of adultery should remain in the Penal
Code. It is accordingly recommended that the section may
be revised as follows :—

“497. Adultery.—If a man has sexual intercourse with
a woman who is, and whom he knows or has reason to believe
to be the wife of another man, without the consent or con-
nivance of that man, such sexual intercourse not amounting
to the offence of rape, the man and the woman are guilty
of the offence of adultery, and shall be punished with im-
prisonment of either description for a term which may ex-
tend to two years, or with fine, or with both.”

20.19. Section 498 punishes any one who ‘‘takes or entices Section
away” a married woman from her husband with intent that she 498.
may have illicit intercourse with any person, and also any one
who “conceals or detains” any married woman with the same
intent.

As observed by the Supreme Court,2 “‘the gist of the offence
under section 498 appears to be the deprivation of the husband
of his custody and his proper control over his wife, with the
object of having illicit intercourse with her. Section 498 is
intended to protect, not the rights of the wife, but those of her
husband ; and so, prima facie, the consent of the wife to deprive
her husband of his proper control over her would not be mate-
rial. 1t is the infringement of the rights of the husband, coupl-
ed with the intention of illicit intercourse, that is the essential
ingredient of the offence.”

20.20. The question raised before the Supreme Court in Meaning
that case was whether the word “‘detains” did not involve the of “de-
detention of the married woman against her will. In regard tamns .
to the three other acts mentioned in the section, namely, taking
away, enticing away and concealing, it cannot be seriously
contended that the consent of the woman affects the guilt of
the actor so long asthe intention and knowledge specified
in the section are established. Tn regard to the act of the deten-
tion also, the Supreme Court, after reviewing the decisions of
the High Courts, has held that, although the word may denote
detention of a person against his or her will, it is impossible to
.give it this meaning in the context.

1. One of us, Mrs. Anna Chandi, is of a different opinion. Her views are set out in the
annexure to this Chapter.

2. Alamgir v. State of Bihar, (1959) Suppl. 1 S.C.R. 464, 467, 468.
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20.21. Gajendragadkar, J. (as he then was) remarked that
“the policy underlying the provisions of section 498 may no
doubt sound inconsistent with the modern notions of the stat-
us of women and of the mutual rights and obligations under
marriage. Indeed Mr. Saran vehemently argued before us that
it was time that sections 497 and 498 were deleted from the Penal

Code. That, however, is a question of policy with which Courts
are not concerned”.

We considered whether section 498 should be repealed or
amended so as to make it accord with “modern notions of the
status of women”. By way of amendment, it could
hardly be suggested that it should be an offence for any sne
(man or woman) to entice away or conceal a married man so
that he may have illicit intercourse with a woman. On the
other hand, repealing of section altogether might result in giv-
ing unchecked liberty to procurers and go—between which,
point of view, would not be desirable.

20.22. We feel, however, that it would be an improvement
to limit the offence to the three acts of taking away, enticinz away
and concealing. Detention which in the context may even
cover the act of giving shelter to a married woman who has left
her husband of her own free will, may be omitted. We propose
the section may be amended as follows :—

“498. Taking or enticing away or concealing with cri-
minal intent a married woman.—Whoever takes or entices
away or conceals any woman who is, and whom he knows
or has reason to believe to be, the wife of any other man, from
that man or from any person having the care of her on be-
half of that man, with intent that she may have illicit inter-
course with any person, shall be punished with imprison-
ment of either description for a term which may extend to
two years or with fine or with both.”

20.23. We considered a suggestion that the Penal Code
should contain a provision for punishing a person who, hav-
ing made a woman pregnant leaves her uncared for and help-
less at the time of her confinement. It is pravided in the Ger-
man Penal Code! that “anybody who unscrupulously with-
holds assistance from a woman whom he has rendered pre-
gnant, which assistance she need by reason of such pregnancy
or child birth, and thereby endangers the life of the mother or
child, shall be punished by imprisonment”. We think, how-
ever, that such a provision cannot be appropriately put in a penal
law. The man’s conduct will certainly be disapproved by
society, but to haul him up before a criminal court does not
seem right. Interference of the criminal law in these matters
of family life should, we think, be extremely limited. If any
hardships are caused to the woman or to the child by such in-
difierence or neglect on the part of the male, then, the remedy

1. Section 170c. i
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certainly does not lie in treating it as a crime ; the welfare of
the woman or child, could be better taken care of by other
measures.

20.24. Another suggestion we considered was also derived
from the German Penal Code. A section! makes it an offence
punishable with imprisonment for “anybody who endangers
the physical or moral welfare of a child by grossly and unscrupu-
lously neglecting his duty of supporting and educating the child,
especially by leaving the child without sufficient food or care.”
We do not, however, think that such a provision is particularly
suited for inclusion in the Code as a punishable crime. The
complaint being that the offender has failed to maintain his
child, the proper remedy would be to force him to maintain
his child. This is already provided for to a certain extent in
section 488 of the Criminal Procedure Code. Alternatively,
it could be appropriately included in special legislation relat-
ing to children.

Endanger-
ing a child
by neglect.

1. Section 170d.
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CHAPTER 21
OF DEFAMATION

21.1. As the law of defamation is a restriction on the free-
dom of speech and expression, we had, in our Questionnaire, !
pointedly asked whether defamation as an offence should be
retained in the Code. Mostly the answer has been that it should
be retained. The reason is that, if the sanction of criminal
law is removed, the only remedy left to a defamed person would
be a suit for damages, which is not only expensive but also in
many cases useless. Many such persons guilty of defamation
are men of no substance and nothing can be recovered from
them. Further, public servants are being frequently defamzd,
and the criminal law alone can effectively deal with such law
breakers. We are consequently not suggesting that defama-
tion should cease to be an offence. The right of free speech
is, we think, sufficiently safeguarded by the several explana-
tions and exceptions added to the definition of defamation in
our Code.

21.2. Explanation 4 to section 499 explains what is meant
by harming a person’s reputation, and it excludes every thing
except an imputation “that, directly or indirectly, in the esti-
mation of others, lowers the moral or intellectual character
of that person in respect of his caste or of his calling, or lowers
the credit of that person, or causes it to be believed that the
body of that person is in a lothsome state, or in a state generally
considered as disgraceful.”

We considered the possibility of simiplifying this lengthy
statement, but found it undesirable, as it was likely to become
less concrete and, perhaps, more difficult to understand.

21.3. The first exception to section 499 says that a true
imputation made for the public good is not defamation, and
then adds a sentences “whether or not it is for the public good
is a question of fact”. This is to make it clear that the question
has to be decided by the jury in a jury trial. After the aboli-
tion of jury trials, this explanation has lost its significance, and
we, therefore, propose to delete the second sentence of the first
exception.

21.4. A substantially true report of the proceedings of a
court of justice is expected by the fourth exception to section
499. We considered a suggestion that this exception should
be limited to report of the proceedings in open court, and should
not apply to proceedings in camera which are not meant to be

1. Question 25.
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published. The object of excluding the public from the court
is to deny publicity of any sort to those proceedings, and if any
one violates that understanding and gives publicity to defama-
tory statements, he should not be allowed to avail of the pro-
tection of this exception. We agree with this reasoning, and
recommended that the exception be amended by inserting the
_worgi,s “in open court’” after the words “report of the procsed-
ings”.

The Explanation given in this exception is intended to cover
commitment proceedings before Magistrates. Since according
to the revised definitions of “judge” and “court of justice’ pro-
posed by us, all proceedings before a Magistrate acting judicially
will be “proceedings of a court of justice’ and no further
explanation is necessary. The present Explanation can, there-
fore, be deleted.

21.5. The maximum punishment for defamation provid-
ed in section 500 is two year’s simple imprisonment. Although
some suggestions have been made for enhancing it, we find no
practical justification for doing so. We think, however, that
the imprisonment need not necessarily be ‘simple’ as is now
provided, and should be altered to imprisonment of either de-
scription.

Another useful suggestion is that, where the defamatory
statement has been published in a newspaper and thus made
known to a large number of persons, the fact of the offender’s
conviction should be similarly published. Such a step would,
we think, afford more satisfaction to the innocent victim than
the mere punishment of the offender, and we recommend the
insertion of a new provision in section 500 empowering the con-
victing court to order such publication in suitable cases. The
cost of publication should be made recoverable from the offender
as a fine. The order for publication will, of course, be in addi-
tion to any other punishment to which the person convicted may
have been sentenced. Section 500 should, accordingly, be re-
vised as follows :—

“500. Punishment for defamation.—

(1) Whoever defames another shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both.

(2) Where the offence has been committed by publish-
ing an imputation in a newspaper, the Court convicting the
offender may further order that its judgment shall be publish-
ed, in whole or in part, in such newspaper as it may spe-
cify.

(3) The cost of such publication shall be recoverable
from the' convicted person as a fine.
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21.6. Section 501 punishes any person who knowingly
prints or engraves any defamatory matter, and section 502
punishes any person who knowingly sells the printed or engraved
libel. As under section 500, the punishment under these two
sections need not necessarily be simple imprisonment. We
propose to replace the words “simple imprisonment” in both
sections by the words “imprisonment of either description”.



CHAPTER 22
CRIMINAL INTIMIDATION, INSULT AND ANNOYANCE

22.1. Criminal Intimidation is defined very comprehensively
in section 503. But rather curiously the punishment for the
offence in its simple form and in two different aggravated forms
is prescribed in sections 506 and 507, after dealing with insult
with intent to provoke breach of peace in section 504, and pub-
lication of statement conducing to public mischief in section
505. The last mentioned section (particularly after the recent
amendment of 1969) contains'a mixture of ideas some of which
could more appropriately have been put in the earlier chapters.
Section 508 constitutes an offence substantially similar to the
offence of criminal intimidation. Section 509 is connected
with section 504, insult being the common feature, while section
510, falls under the category of annoyance, the third limb men-
tioned in the chapter heading. The chapter is thus a hetero-
geneous, ill-arranged, but nonetheless useful, mixture of penal
provisions.

22.2. These four sections relating to criminal intimida-
tion do not require any change but should preferably be brought
together.

22.3. Another type of intimidation which, in our opinion,
should be punishable under the Code is threatening to commit
suicide with the object of coercing a public authority to pursue
a course of action which it is not prepared to do. We have in
a previous chapter recommended that an attempt to commit
suicide should cease to be an offence. Suicide threats of the
type mentioned above, of which we have experienced quite a
few in recent years, are in a different category. Their main
object can only be described as coercion or intimidation of pub-
lic authorities ; and the persons indulging in such threats hope
to achieve their object by the disturbance of public order and
tranquillity which they expect to create during the days when they
are ostentatiously preparing it carry out their threat. In our
opinion, there is no justification for the State permitting such
agitational activity to be carried on with impunity. This view
is shared by a large number of persons who replied to our Ques-
tionnaire in which we had included a specific question on this
point.

We accordingly propose that a new section may be added
after section 506 as follows :—

“506A. Threat of suicide with intent to coerce a pub-
lic authority.—Whoever holds out a threat of suicide to
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a public authority, with intént to cause that authority to
do any act which it is not legally bound to do, or to omit
to do any act which it is legally entitled to do, as the means
of avoiding the execution of such threat, and does any act
towards the execution of such threat, shall be punished with
imprisonment of either description for a term which may
extend to three years or with fine or with both.”

The offence should be made cognizable and triable by a Magis-
trate of the First Class. ‘

22.4. Section 504 punishes a person who “intentionally
insults, and thereby gives provocation to any person, intend-
ing or knowing it to be likely that such provocation will cause
him to break the public peace or to commit any other offence™.
The section, in our view, unnecessarily stresses the giving of
provocation. What should really attract liability is the inten-
tional insult. Provocation is only a link in the chain, and is
used merely to describe the quality of the insult. The section,
therefore, requires to be re-cast, so asto bring out more directly
the connection between the insult and the breach of peace. We

rccommend that the section should be revised so as to read as
follows :—

“504. Intentional insult with intent to provoke breach
of the peace—Whoever intentionally insults any person,
intending or knowing it to be likely that such insult will pro-
voke that person to break the public peace or to commit
any other offence, shall be punished with imprisonment of
cither description for a term which may extend to two years,
or with fine, or with both.”

22.5. It has been brought to our notice that mock funerals
of living persons are being frequently staged in public to the
annoyance of not only those persons but also of the public in
general, and such demonstrations are calculated to result
in a breach of the peace. 1In certain circumstances, a mock
funeral might be punishable as defamation ; but it would be
more satisfactory to prohibit it as an offence of insult and an-
noyance in this Chapter. Werecommend a new section 504 A
as follows to meet such cases :—

“504A. Performing mock funeral of a living person.—
Whoever, with intent to cause annoyance to the public or to
any person or with the knowledge that annoyance is likely
to be caused to the public or to any person, performs, or
takes part in the performance of, any mock funeral associat-
ed with, or referrable to a living person, shall be punished
with imprisonment of either description for a term which
may extend to two years, or with fine, or with both.”

The offence should be made cognizable and triable by any
Magistrate,
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22.6. Section 505 punishes the making, publishing or cir-
culating any statement, rumour or report “conducing to public
mischief” (as briefly put in the marginal heading). We have
in a previous Chapter recommended that clause (a) of sub-
section (1) relating to statements made with intent to cause
mutiny, dereliction of duty, insubordination etc. among the arm-
ed forces should find a place in the Chapter relating to offences
against the armed forces.! = We have also recommended that
the rest of the section which could well be regarded as creat-
ing offences against public tranquillity, should be taken in Chapter
8 as section 158 B.2  Section 505 may accordingly be omitt-
ed.

22.7. While on the subject of statements causing “fear or
alarm to the public”, we may mention a suggestion made by
the Press Commission3  in 1954 as regards astrological pre-
dictions of a calamitous chapter. The point was referred to
the Law Commission at that time. The suggestion was to
punish persons who published astrological predictions foretell-
ing death or disaster which were bound to cause fear or alarm
to the public. After considering the suggestion in the light
of experience we think that the harm that results from such pre-
dictions is of a temporary and fleeting character and on the
negligible. Tt does not seem necessary to make their publica-
tion an offence.

22.8. In our Report on the Code of Criminal Procedure,*
we have recommended that the offence under section 509 should
be cognizable. No changes are needed in the section.

22.9. Section 510 punishes a person appearing drunk and
causing annoyance to people in a public place. There is a pro-
vision in the Police Act5 which punishes ‘any person who is
found drunk or riotous or who is incapable of taking care of
himself>. The punishment is fine upto fifty rupees or imprison-
ment upto eight days. The offence must be committed “on any
road or in any open place or street or thoroughfare’, within a
notified town. This provision should be enough, for areas noti-
fied under that section. Tn areas where section 34 of the Police
Act is not applicable, there is hardly any need for section 510
of the Code, as such misconduct is not noticeable. We recommend
that section 510 may be omitted. '

. See paragraph 7.9 above.

. See paragraph 8.26 above.

. The Press Commission’s Rcport (1954), Part 1, page 347.
. 41st Report, Vol. 1, paragraph 47.8

. Section'34, clause sixthly, Police Act, 1861.
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CHAPTER 231

VIOLATION OF PERSONAL PRIVACY
Right of
privacy. 23.1. “The quest for privacy is a strong one. The poet
Robert Browning said in Paracelsus :

" I give the fight up : let there be an end,
A privacy, an obscure nook for me.

T want to be forgotten even by God.”2

A man’s privacy, his “right to be left alone,3” requires protec-
tion from the law to the extent to which it would be infringed
by others without just cause. For such protection, the laws of
the last century are inadequate mainly because of the rapid ad-
vancement of technology, especially in the field of electronics,
sound and light. With the modern electronic, optical and other
artificial devices, it is very easy to infringe on the privacy of a
person even inside his house, without his knowledge. Hence
invasion of privacy, which was perhaps the subject of mere poeti-
cal imagination in the last century, has now become a real menace

requiring statutory interfzrence. As one American author ob-
serves —

“We are slowly drifting into a world of nakedness. Each
year an increasing number of technological devices invade
the world that we once considered private and personal. In
spite of this, we are still confident that our lives, activities,
ideas, thoughts, and sensations are shared with no one unless
we so chose.”’4

Microphones reduced to the size of a matchhead pick up sound
waves and transmit the same to eavesdroppers. Infra-red light
techniques enable a room to be watched and photographd from
an adjoining room even though opaque walls. Long distance
photography has also developed to such a remarkable extent
that photographs can be taken from a distance without the person
concerned being aware of the same.

1. The subject of Attempt has been dealt with in Chapter 5 above in paras 5.41 to 5.54.
Chapter 23 of the code is proposed to be omitted and replaced by a new Chapter 5B.

2. Rosenberg; The Death of Privacy, P. 142.
3. Cooley on Torts, 2nd Edition, 1888.
4. Rosenberg: The Death of Privacy, page 143.
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23.2. 1In article 12 of the Universal Declaration of Human
Rights (1948), the right of privacy was emphasised in the follow-
ing terms ;—

“No one shall be subjected to arbitrary interference with
his privacy. family, home or correspondence, nor to attacks
upon his honour and reputation. Every one has the right to
the protection of the law against such interference or attacks.”

Though this Declaration may not be legally binding on the na-
tions, its status as an authoritative guide to the interpretation
of the Chapter of the United Nations is well established. In that
capacity, the Declaration has considerable indirect legal effect
and is regarded by the General Assembly of the United Nations,
and also by some jurists, as a part of the law of the United
Nations. This right has been reiterated in the International
Covenant on Civil and Political Rights, adopted by the General
Assembly on the 16th December, 1966, to which India is a party.

Article 17 of the Covenant reads:—

“(1) No one shall be subjected to arbitrary or unlaw-
ful interference with his privacy, family, home or correspon-
dence, nor to unlawful attacks on his honour and reputation.

(2) Everyone has the right to the protection of the law
against such interference or attacks.”

23.3.  As the safeguarding of privacy is thus made, for all
practical purposes, a part of International Law, it is not neces-
sary for us to dilate at length on the need for legislation in this
field. We need only quote an observation by Pope Pius XII in
the course of his address to the Congress of the International
Association of Applied Psychology in 1958:—

“And just as it is illicit to appropriate another’s goods
or to make an attempt on his bodily integrity, without his
consent, so it is not permissible to enter into his inner domain
against his will, whatever is the technique or method used.”

23.4. We find that the right of personal privacy is protected
by specific legislation in several countries. In the Norwegian
Penal Code, breach of professional privacy, tampering with
private correspondence and tapping private conversation by any
mechanical aid have been made penal.! In the Penal Code of
Austria, fixing up instruments clandestinely for hearing ‘sounds
not intended for the public and publication, by pictorial represen-
tation or otherwise of facts about the private or family life of a
person which are of a derogatory nature, are made punishable.2
In some other countries the subject has been taken up and laws
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1. Sections 144, 145 and 145a.
2. Sections 310d and 489.

3 M. of Law,71—23.
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on the subject are in the process of being enacted. Thus, in the
Draft German Penal Code, prepared in 1962, a whole title has
been set apart to deal with “violation of personal privacy”. The
severa! sections! under this title propose to make it an offence
to discuss publicly another’s private affairs, eaves drop, obtain
knowledge of confidential communications, violate confidential
disclosures by professional persons, breach of privacy by office-
holders and persons especially obligated for public service and
commercial exploitation of secrets. In the Draft Japanese Penal
Code, prepared in 1961, opening sealed correspondence and
breaczh of privacy by professional persons have been made punish-
able.

23.5. In England, a Committee was set up by ““Justice”
(British Section of the International Commission of Jurists) to
examine the whole subject of privacy, with special reference to
the safeguarding of the same in the English law. The Committee’s
Report published in 1970, while suggesting comprehensive legis-
lation on the civil side, recommended that to make use of electro-
nic, optical or other artificial devices as a mean of surreptitious
surveillance should be made a criminal offence except in certain
clearly defined circumstances. They also recommended further
investigation as regards criminal sanctions for industrial espion-
age.

23.6. We therefore thought it advisable to examine this sub-
ject and included in our Questionnaire the following question:—

“In view of Article 12 of the Universal Declaration of
Human Rights (1948), doyou think thatthe Criminal Law
ought to recognise and protect the right of privacy, and if so,
what kind of interference with the right should, in your
view, be punishable?”

Though a large number of replies received to this question
were unfavourable, some of the judges and lawyers were in favour
of legislation to make certain types of invasion of privacy penal.
Two of the Judges were in favour of a special provision in ‘the
Penal Code for invasion of privacy based mainly on the Norwe-
gian pattern. One of the Chief Justices suggested that some begin-
ning should be made in the law of privacy. During discussions
some of the Judges observed _that specific invasions of privacy
like telephone tapping, tape-recording of conversations, unautho-
rised shadowing should be made punishable. One of the Advocates-
General of a State suggested that interference with the
right of privacy without authority of law should be made penal.

1. Sections 182 to 186b.
2. Articles 334 and 33S.
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A Dear of Law Faculty stated that opening of sealed letters and
unauthorized disclosure of information by professional persons
such as Medical Officers and legal practitioners should be made
offences.

23.7.  As the law on the subject is still rudimentary even in
advanced countries, we would not advise comprehensive legisla-
tion to deal with all aspects of invasion of privacy. It is better
to make a beginning with those invasions which may amount to
what is known as eavesdropping and unauthorised publication
of photographs and leave the rest to be considered later on in
the light of the experience gained, and legislation introduced,
in other countries. In any such law, the magistracy and the police
will naturally have to be exempted from the penal provisions so
long as they act in good faith in the discharge of their duties.

23.8. We recommend the insertion of the following new
sections in a separate Chapter which may take the place of the
existing Chapter 19 proposed to be omitted.

CHAPTER 19

OFFENCES AGAINST PRIVACY

490. Use of artificial listening or recording apparatus.—
(1) Whoever, knowing that any artificial listening or recording
apparaius has been introduced into any premises without the
knowledge or consent of the person in possession of the premises,
listens to any conversation with the aid of such apparatus or
uses such apparatus for the purposes of recording any conversa-
tion, shall be punished with imprisonment of either description
for a term which may extend to six months, or with fine, or with
both.

(2) Whoever publishes any conversation or a record thereof,
knowing that it was listened to or recorded with the aid of
any artificial listening or recording apparatus introduced into
any premises without the knowledge or consent of the person
in possession of the premises, shall be punished with imprison-
ment of either description for a term which may extend to one
year, or with fine, or with both.1

491. Unauthorised photography.—(1) Whoever, intending to
cause, or knowing it to be likely that he will cause, annoyance to
any person, takes a photograph of that person without his con-
sent elsewhere than in a public place, or takes his photograph
in a public place when that person has prohibited such taking,
shall be punished with simple imprisonment for a term which may
extend to six months, or with fine, or with both.

Beginn-
ing to be
made,

Proposed
offences
against
privacy.

1. It may be noted that the section does not cover the entry into the premises of another

person and fixing therein an artificial listening or recording apparatus.

Such entry

and fixing would obviously amount to criminal trespass, since it would be either for

annoying the owner or for committing the new offence.



340

(2) Whoever, intending to cause, or knowing it to be likely
that he will cause. annoyance to any person, publishes any
photograph of that person taken i contravention of sub-section
(1) shall be punished with simple imprisonment for a term which
may extend to one year, or with fine, or with both.

492. Exception regarding certain acts of public servants anil
persons acting under their directions.—Nothing in section 490
or section 491 applies,—

(a) to any public servant acting in good faith in the course
of his duties connected with the security of State. the preven-
tion. detection or investigation of offences. the administration
of justice, or the maintenance of public order. or

(b) to any person acting under the directions of such
public servant.”



CHAPTER 24
TIME LIMITS FOR PROSECUTIONS

24.1. It now remains to consider a subject wh